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PREFACE. 



In attempting to frame a Manual for the use of Jury- 
men in Criminal Trials, it has been the wish of the 
Author to explain the principles and practice of the law 
in a full and oomprehensiYe manner, and, at the same 
time, to compress the work within such narrow limits as 
might render it easily accessible to the unprofesnonal 
readers for whom it is intended. He trusts that his 
anxiety to reconcile these objects has neither produced 
any degree of obscurity, nor led to the exclusion of any 
matter of real utility. 

As the ralue of a work of this kind must depend, in 
a great measure, on its authority, care has been taken^ 
in every instance, to refer to the sources from which 
the materials of the compilation have been derived. The 
accuracy with which the work>has been executed may 
thus, without difficulty, be judged of. Beference has 
been made occasionally to unreported cases, which have 
been tried in the Courts, chiefly during the last nine 
years, and many of which embrace points of consider- 
able iniportance. These oases, it may be added, occur- 
red, for the most part, under the Author's immediate 
observation, and in some of them he acted as counsel for 
the pannel. 

Edivburgh, May, 1833. 



POWERS AND DUTIES 



OF 



JURIES IN CRIMINAL TRIALS. 



INTRODUCTION. 

The object of this Treatise is to furnish a practical Commen« 
tary on the Law of Scotland, in relation to the nature and 
discharge of the functions of Jurymen in Criminal Trials. 

The work is divided into Four Parts, and each Part com« 
prehends several subordinate divisions. 

The FiBST Part relates to the constitution of the Jurt, 
and the nature of their office, — comprising the qualifications 
of the jurors, — the framing of the jury lists, — the balloting 
and setting of the assize, — and the rules relative to the se- 
clusion of the jury while engaged in the discharge of their 
duty. 

The Second Part relates to the nature and principles of 
Evidence, as laid before the jury, in order to form the 
ground of their judgment, — and comprehends the tubstanee 
of evidence, or the materials of which it consists, on the part 
both of the prosecution and the defence, — and the smfieienqf 
of evidence, or its capability to establish the point at issue, 
as depending on the a^ibility of the witnesses, and the im- 
port of their testimony. 

H 



2 Iwilrodueiion, 

The Thibd Part comprehends the nature and qualities of 
Crimes, as constituting the subject-matter to which eyi- 
dence has to be applied.— -In this division of the work, copious 
details are given of the diiferent species of crimes which 
Rsually come before juries, and of the peculiarities in the ap. 
plication of evidence in proving them. This naturally leads 
to a con8.ideration of the circumstances by which crimes are 
characterised as indimduai aets^ and whidi require to be set 
forth in the libel,— and an inquiry follows as to the proof of 
these drcumstaaeesy •» distinguished- froi» thfrpnwf of the 
general qualities of crimes. 

The Fourth Part relates to the Verdict, or Judgment 
of the Jury, and comprises the different swedes of verdict,— 
the requisites of a good and Sfffficient verdict in different 
situations, — and the effect of the verdict in finally disposing 
•f the case submitted to the jury. 
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PART I. 

OF THE CONSTITUTION OF THE JUKY^ AKD THE 
XATUBE OF THEIB 0^F1CS\ 



l..»QUALIFICATIOK OF JUBORS. 



iPxBfiOHS called to netVB on juries in Scotland rnnst be 
pjMaeneAy at the time> of lands or tenements of the yearly 
vialue of £6, or of personal property to the extent of £2lOa. 
The lands or tenements must be situated within the county 
or town from which tho jury is to come ; but it is immaterial 
whether they are held by the person in property or in life- 
icfttf or whether in his own right or in right of his wife.^ 
I It is also necessary that the person called to serve be within 

the ages of twenty-one and sixty.' The following persons X 

I are exempted from the doty of serving on Juries :_Peer8 ; 

I Judges of the Supreme Courts, including the Commissaries 

I of Edinburgh ; Sheriffs and Stewarts ; Magistrates of Royal 

i Burghs; Alinisters of the Established Church; other Mt- 

nSsters of religion, who hsvie taken the oaths prescribed by 
larw, and whose place of meeting is registered ; Parochial 
Schciolmasters ; practising Members of the Faculty of Ad- 
vocates ; practising Writers to the Signet, and Solicitors of 
the Supreme and Inferior Courts, who have severally taken 
out thdr annual certificates ; officiating Clerks, and other 
OAeers in Courts of Justice; Professors in the Universi« 
ties ; practising Physicians abd Surgeons ; Officers of the 
NftVy and Army, in full pay ; Officers of the Customs and 
KnsiBe ; Jailors, and Keepers of Houses of Correction ; Mes« 
sengers^t-Arms, and other Officers of the Law.' 

^..ii^LIST OF J0ROB8, AKD MANNER OF FBAUINCI It. 

The names and designations of the jurymen summoned 
upon any trial must be specified in a list served upon the 
pannel. The number of jurors is limited to forty-five, but 
an addition may be made to the list, where it is deemed ne« 

1 6tb Geo. IV. c. K. M* ' Ibid. 

3 Id. $ 2.— Fleghers, or btitcbers, were for mat^y year» excluded from 
aervlDS on juries, from a prejudice, aa it would teem, respectiDg tbeir , « 
tr^AOk On a petition, however, from the Incorporation of flesfaen in 
Edinburgh, (1826,) the Couxt found them entitled to serve like the rest of 
theUegei.«-Shaw,id6. 
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4 Liit ofJurori, and Manner of Framing it. 

tessary, by authority of any one of the Lords of Jasticiary ;^ 
this power has of late been frequently exercised for the Cir- 
•uits. By a recent Act of Adjournal, (22d June, 1831,) the 
number of jurors is extended to sixty-fire, for the High 
Court, where more than three cases are set down for trial on 
the same day, or where more than three persons are included 
in one indictment. The duty of making up the list of jury- ' 
men belongs to the Sheriff of Edinburgh, when the trial 
takes place in the High Court, and to the Sheriffs of the 
several counties, when it takes place on the Circuits, This 
matter is regulated in such a way as to secure the return, in 
regular succession, of all persons liable to serve within the 
respective districts. The manner in which the list is made 
up is as follows : — ^Each Sheriff is bound, by special statute, 
to ke^p a book, entitled, <* The General Jury Book,*' in 
which are set down the names of all persons within the 
county who are liable to serve on juries ; and from this 
book he makes up the list for any trial, by taking the 
names from the book exactly in the order in which they 
stand, his immediate authority for doing so being a notice 
or requisition from the Clerk of the Court in which the 
trial is to take place,* It is necessary that one-third of this 
list, as nearly &9 possible, should consist of what are called . 
special jnroTSt that is, persons possessed of heritable property, 
yielding £100 pf yearly rent, or personal property to the 
/ amount of ^lOOO.f' Where the list taken from the general 

jury book does not contain this proportion of special jurors, 
the deficiency is supplied by taking as many names as are re- . 
quired from a book, called ^* The Special Jury Book,'* which 
book the Sheriff is bound to keep along with the general jury* 
book, and which is prepared by copying, from the latter, the ' 
names of those who are qualified to serve as special jurors.* > 
In taking the names from these books, the Sheriff must pro- * 
ceed in regular order, from the beginning to the end of the 
booka; observing always to commence with the name imme- 
diately after the last ^n the preceding return, without regard < 
to the Court to which such return was made.' Where the 
return is made for trial in the High Court, and the list con- 

1 6th Geo. IV. c. 22, 8 17 and 15. s Id. S 3, 7, 8, and 9. 

» 7lh Geo IV. c. 8. * Qlh'Geo. IV. c. 22, j 7 and 4. 

^ Id. § 10.— Return»aremade from the sam^ books for trial* in the In- 
ferior Courts ; and aUo for trials in civil cause; in the Court of Session, 
and in the Court of Exchequer.— The general and special Jury books are ' 
kept in the Sheriff Clerk's uflice of each countj« and are open to the in- 
spection of any person desiriDg it, on payment of a tee of one shilling. 
ifith Geo. IV. c. 22, { 3, 4.) The Sheriffis bound to have new jury booka 
prepared before the lormer ones have been completely exhausted ; so that . 
there may be always a sufficiency of names for making the returns, (§ 



List ofJurorS) and Manner of Framing it, ^ 

iBtltfe of forty-five persons, twenty-four of thesd must be from 
the City of Kdinbargh ;^ six from the Town of Leith ; six 
■from the remainder of the Coimty of Edinburgh ; four from 
the County of Linlithgow ; -and five from the County of Had- 
iHngtan ; and where more than forty-five is required, the 
name proportions, as nearly as possible, are preserved.^ On 
'this account, the jury books of Linlithgow and Haddington 
are transmitted, as soon as made up, to the Sheriff of Edin- 
burgh, — the Sheriffs of the former counties not being requir- 
ed themselves to return lists for trial ; and the jury books of 
the County of Edinburgh are divided into three parts, cor- 
responding to the City — the Town of Leith — and the re- 
mainder of the County.^ When jurors are required for the 
circuits, the Sheriff of each county embraced in the circuit 
'returns to the Clerk of Court a certain number of names 
' taken from the jury books of the county ; and which, of 
course, varies according to the total number of persons re- 
quired. The following are the proportions returned from 
•each county where ^e total number required is forty-five : 
■ ••-^-^SouTH CiRCniT.-.Court sitting at Jedburgh, Berwick, 
ten ; Peebles, seven ; Selkirk, eight ; Roxburgh, twenty.— 
'C!ourt sitting at Dumfries. Dumfries, thirty ; Kirkcudbright, 
' fifteen.— Court sitting at Ayr, Ayr, thirty-five ; Wigton, 
ten.^-— West Circuit. — Court sitting at Glasgow, City 
-of Glasgow, (including Anderston, Gorbals, and Calton,) 
twenty-one ; remainder of the County of Lanark, nine ;^ 
Renfrew, ten ; Dumbarton, five. — Court sitting at Inverary, 
Argyle, thirty-five ; Bute, ten.— -Court sitting at Stirling, 
Stirling, twenty-five ; Clackmannan, ten ; Kinross, ten. 
- North Circuit. — ^Court sitting at Perth, Perth, fifteen ; 
Fife, fifteen; Forfar, fifteen. — Court sitting at Aberdeen. 
Aberdeen, twenty-five ; Kincardine, ten ; Banff, ten. — 
Court sitting at Inverness, Inverness^ eighteen ; Elgin, six ; 

. 11 <ind the number of names ki the«pecial jury txxik muit not at any 
' time exceed one^third of the number of common jurors in the general jury 
book ; (7th Geo. IV. e. 8, { 3.) The Sheiiffis also directed to mark in the 
jury books, the date when any juror has been returned to serve, (6th Geo. 
IV. C.22, § 10,) and to distinguish in his return (which must be subscrib- 
ed by him) the special from the common jurors, (§ 7.) It is also provid- 
ed, that if the Sheriff* wilfully depart from any of the provisions of the stiU 
tute, he shall be liable in a penalty of £S0, which nay be recovered by 
summary complaint to the Court, (§ 14.) 

1 Including its environs, within the bounds of police, aa defined by 3d 
<Jeo. IV. c78. 
a 6th Geo. IV. c. 22, J 7< 8 id. { 6 and 5. 

4 The jury books of Lanarkshire are divided into two parts, similar to 
those-of Edinburgh ; one part eontaining the names of jurymen residing in 
O asgow, Anderstonv Gorbals, and Calton, and the other, the namts of 
those residing in the remainder of Lanarkshire.— 6lh Geo. I V. c 22, { S. 
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Na(rn, iix ; Ron and Cromarty^ nin0 ; Satber^aM* thiM « 
Caithness, three. Where the member of jurors req^va^ on 
any circuit is more than forty-fiye, the same propoi;tioi^, ai 
nearly as may he, are preserved, one- third of the iphojie tiife 
being, of course, special jurors.^ Where the person to \m 
tried is a landed man, a majority of the jury must oo&sial of 
person^ of the same r^nk.' In suph case^ therefore, tha 
Sheriff makes a return of landed men, in the order in wIiIgIi 
they are set down in the jury-boo^s ; «o that a nuyority of 
the list may consist of landed men.' 

3.-r-CITATI0ir OF JUROKS. 

The warrant to summon the assume, wher^o th^ profi««t V 
by criminal letters, is in the will of the letters theiwlyes ; 
where it is by indictment, it is in letters of dilig«n<^ under 
the signet of the Court ; in eithpr case, the liat of sa^3» is 
separate from the warrant,^ and must bear the signature of 
one of the judges.^ The citation of a juror is equally good» 
whether given personally, or at hi/s di^ellipg-plape ;* and it 
is not necessary that the officer giving the citation be t^t tbfi 
time possessed of the lyarrant by which he acts.^ The time 
of notice, or inducia, which a juror is entitled t^ hfty«^ doos 
not seem to be precisely fixed ; but it ipay bestatod geoora)* 
ly, that it ought to b^ of a reasonable length.^ |f a juror ab- 
sents himself from tbe trial, after toeing diUy cited, he is liab|o 
in a fine (or unlaw, as it is called^ of 100 n^erks.^ The QoxuFf, 
iiowever, has the power of ezcu^mg a juror from attQn4ainof , 
provided the grounds Qf the excuse are staged iiiQpian Cpuf (.^ 
Where a juror is una))lp to att^d from indi^>o«itipv^, a oer- 
tificate by a medical pjerson, uppn soul ai^d opnjBci^QCf^ QVgi^t 
to be produced. 

4.— BALLOT, AND CHALLEKOE, OF JUBOBS. 

What has been hitherto said relates to the great assiase, or 
list of forty-five persona. The select or lesser assize, who servo 

i 6th Geo. IV. c. S9, $ 8. '2 Hume, 31 1, S4 Edit 

* 6th Geo. IV. c 32, $ 12.— The privilege of being tried by a jury Qfth|t 
Idnd belongs only to a proprietor infeft, and not to his eldest son or heir- 
apparent. It does not belong to portioners or petty feuars, and still less to 
cuch as are infeft for security only, or in some infiprior interest in land. If 
the pannel waves his privilege, the proceedings are good, thpugl) tbei^ 
chould be no landed men on the jury. — 2 Hume, 312. 
4 2 Hume, 3^. « 6th Geo. 1 V. c. 22, 5 15.— S€» below, ** I,ibel>» 
« 8 Hume, 507. 7 9th Gea I V. c. 89, 6 7. ^2 Hume, SQ7. 

9 I bid. •-Amounting to £b. lis. i^d. stetling, 
loathGeo. lV.c.!g2,Sl% 



BalMy and Chmikngty tfJurwi, 

•n thi ftiM, ^te.m'wemkm ifteen^ ihougli, in 
ttia sumber mom to h^9% oceaaioBAlIf varied from miwm «• 
•MeotMn. ^ TUt aisiiw is ckmea by bidlotfiroiii tlie gteMt w* 
Aifee im ftbelbUovinif^ awnaar : Tkv mnn a£«Beh jaror it wvit« 
ten OB a^epamtefiflM of paper, oaeh piece beiag of tfaviame 
iiEe» and rolled up» as nearly ai instlblei in the sameform ; moA 
^bmfwod put iiUo tiro g^aaset)— Uie names of die special jonofli 
late one f^asa, and the names of the co/mnum jnrors into Mo* 
Ifaer* Tlw Clerk of Conrt then dnmrs the names, one hy onc^ 
freos <he glasses, so the |»ropevtiaa of one fireaa the giiiet of 
speeiid jnrors^ aod two from the other, till the ntnsiber fif- 
teen is made tip ; -and lihe persons so drawn ooaetitute the 
jury for senring on the particular trial. If any of theper- 
•one drawn do not appear, er are Ohallbnged and set aside^ 
their pkices ape suppfied by othen drtvwn in the same man^ 
•er from the proper glasses.^ Where the pennel is a Istnd- 
fid aaan, and a return has been made aceoftfingly, a majority 
of the jury is drawn in the same mamier from the list Of 
landed men, and the Mssainder from the list of .^omtnen. jnv- 
ors*^ The prosecotor and each panod is separately entitled 
t» ehaUenge fire of the juren^ withoart astifning any reatoa 
for doing so ; sssd eueh jnron are not«ttew«d le serve on the 
AiiudL Bat not more than two of diese fivae diailenges mast ap- 
|dy to special jueors* The diafleitge mnst be made i^en thfe 
onme is drawn, and is not afterwwds permiMed.* BesidM 
this peremptory challenge, botli the pannel and the pfoseott* 
tor are entitled to objeet to any juror, an wnm tketen*^ ThM, 
It is asuffieient objection to an assixer, tiwv he is an ittfam- 
ons person ; one who is so infamiajmit, or that he is anou/C- 
law, who has no character in law even to defead himsdf, 
snneh less to determine on the guilt of aaotber. Suidi, pNU 
bahly, it aleo is, if the juryman is at enmity with the paanel, 
M-if either of them have suffered evil deed or grievous injury 
fn>m the other ; or if the juryman have ev«n given way to 
ftrong expressions of hatred or revenge : for the same nde 
U not applicable here, as in the ease of witnesses, for whom 
no sabstatotes can be found.' It is also a good objeotion to ft 
junior, that he is insane, or deaf, or dumb. Thus in theoaee 
of Simpson and Brown, (17^6,} a juryman wns alhywed to 
withdraw, who objected for himself, that he was disqualified^ 
in some measure, by deafness*^ in the ease of a prosecution 
at a private instance, it is a good objection to & jurymani 



1 2 Htrase, 90a. > 6feh Qeo. I V. c. 2d, ( 17. s lUd. 
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8 Challenge of Jiirors: 

tbat' he is near of kin to tlie prosecutor. Formerly, at* 
flizers were not admissible, if placed ia circumstances which 
might tend to bias them in favour of the prosecutor ; but 
such pleas have not in recent times heen attended to. In 
the case of Gerald, (1794,) tried for sedition, an objection 
was made to William Rankine, his Majesty's tailor, as 
a person under the influence of the Grown, but the ohk 
jection was repelled.^ In like manner, in the case of 
JMacdougal, (1814,) for uttering forged notes of the Bank 
of Scotland, several of the jurymen, who were stockhold- 
ers of the Bank, were allowed to be withdrawn of consent 
of both parties. But the Court declared that there was 
JM objection, in point of law, to the service of stockhold- 
^s in such cases.^ When a juryman is objected to as 
wanting any of the statutory qualifications,^ as, for instance, 
heing under age, such objection can only be proved by the 
«ath of the juryman himself.^ It is not competent to object 
to a juryman on the ground of any irregularity in making 
up the lists, or in citing him to attend,-*— even though there 
should have been no citation at all, — provided his name is in 
the list of jurors served upon the pannel.^ The Court, how- 
•ever, have, in all cases, power to judge of any felonious act 
by which jurors may be returned to serve, contrary to the 
•provisions of the statute.*^ Where the name of a juror is 
.not in. the list served upon the pannel, he may be compe-* 
tently objected to, because the pannel, in such a case, has 
not received the previous notice in regard to that juror 
which the law requires. The same would seem to be true 
.where there is any material error in the name or designation 
of the juror, as appearing in the pannePs list ; although, 
perhaps, as in the case of a witness, the objection would only 
be sustained where it appeared that the pannel had been ac- 
tually misled in his inquiries as to the juror J The omission 
or erroneous insertion of a juror's name in the prtncipa/ list, 
does not seem to be a sufficient ground of objection, as that 
:U a matter which only affects the regularity of the citation ; 
and jurors are admissible though erroneously cited, and even 
though not cited at all.^ All objections, of whatever kind, 
must be stated before the juror has been sworn to serve, as 



1 2 Hume, 311. * Id. 318. 8 See before, p. a 

♦ 6th Gea IV. c 22, % 18. 

c 6th Geo. IV. c. 22. h 14— 9th Geo. IV. c 29, S 10.— ThU Uft mutt be 
•erred upon the pannel along with a copy of the libel, and a list of the 
wUneMet, fifteen dayt before the tzial.— 2 Hume, 309. 

« 6th Geo, IV. c 22, U4. ' 9th Geo. IV. c. 29. t U. 

s 6th Geo IV. c 22, S 14.— 9th Geo. IV. c. 29, {10. 



SeparaUon^ and Seelmuin, V ^^ Jury, d 

tbe st'fttate expressly declares that none shall afterwards be 
competent.^ 



5. — BEFABATIOK, AKD SECLUSIOK, OF THE JURY. 

After being balloted and received as competent to thtf 
office, the jurors are carefully separated from the other iper* 
sons on the list, and are set apart in a place by themselves. 
The following oath is then administered by the Clerk of 
Court to the whole fifteen assizers collectively :•*— ^' Yoa 
swear by Almighty God, and as you shall answer to Ood at 
the great day of judgment, that you will truth say, aiid no 
truth conceal, in so far as you are to pass upon this assize*" 
When once sworn, none of the jurors can be removed with- 
out the pannel's consent, even before going to proof, unless 
for necessary reasons emerging at the time, such as insanity, 
severe illness, or the like ; but if the pannel agree, (and be- 
fore piroceeding to proof,) it would seem that a new assizer 
inay still be substituted for any reasonable cause* This was 
done in a case already mentioned, (Simpson and Brown, 
1786,) where a juryman objected for himself that he was 
disqualified from deafness** 

When the jury are sworn, they become exclusively vested 
with the disposal of the case, as regards the prisoner's guilt 
or innocence, and with their judgment, whatever it may be, 
the Court cannot interfere. This result ensues from the pre- 
vious deliverance of the Court, called the interlocutor of re- 
levancy,^ which finds, that the libel is correctly framed, and 
remits the case to the consideration of an assize. With the 
view of securing a just and impartial judgment on the part 
of the jury, certain rules are laid down, both at common law 
and by statute, which must be carefully observed, in order tO 
render the proceedings valid. The points of importance for 
this purpose are, that the jury should be put in possession 
of the whole evidence upon which the case is rested ; and 
that they should not be exposed to private solicitation or in- 
fluence of any kind, but be left to judge of the matters re- 



1 6th Geo. IV. c 22« { 16.— When a' juror is subject to sudden fits of 
ihditpositioD, such as epilepsy, be ought to state this circumstance to the 
.Court* hi order that he may be reliered from serving. Much inconvenience 
and trouble have been experienced from persons of this description 
being put on the jury in long and important trials. 

s See above, p. 7. 

8 *• The Lord JustiCe-CTerk and Lords Commissioners of Justiciary 
find the libel against the pannel relevant to infer the pains of law ; biift^ 
allow the pannel a proof in exculpation and alleviation, and remit him 
with the libel« ss found relevant, to the knowledge of an awize.*' 



10 Sedum^n nf tk§ ^wf* 

UmiL to thMd, Moording to tht nnbianod dtetBtm of tlieir 

own consciences.^ 

1. On this ground, then, it is fixed that no adjournment 
of the diet can take place after the assize are sworn, as the 
jurymen, in consequence of such a proeeedingf, woiM letam 
into • slate of iAtenoouive with society, and thus be ei^osed 
to the importunities of parties, and the contagion <of ramonti 
and opinions respecting the triaL' Ev^en where the trial is 
interrupited by an unaFoidable accident, as, for instanoe, the 
pndden illness of a juryman, the course followed by the Court 
ie to discharge the assize, and subject the pannel to a neir 
lirial ; the whole proceedings subsequent to the interlocutor 
of reloFancy being, in such a case, iield to be null.' This 
was aocordiiigjy done in the case of Mary Elder (1^7) for 
murder, where, after eleven witnesses had given their tvi« 
flenoe^ one of the assise was suddenly seized with a £t oC 
^lepsy, from which, after more than half an hour, he was 
so imperfectly recovered, as to make it unfit that he should 
fUtempt to offioiato farther. The Court thereupon discharged 
tbe jury, and continued the diet i^^nst the prisoner ; and 
»t ntxt sederunt, a new jury being balloted from the same 
list of forty-five, the trial was proceeded with anew.* In 
one or two cases, an adjournment has been allowed, on ao- 
oount of tlie great compass and extent of the proof, and tfa# 
protracted nature of the trial. The propriety of such a pn>» 
ceeding is, however, questionable, as being founded in con* 
nderations of convenience rather than necessity ; and it has 
never been allowed except in rare oases, and with great dif« 
jtoilty.* 

2* It is farther essential, that each of the jurors continne 
present during the whole course of the trial, and that no 
^rson be allowed to hold prirato intoroourse with them| 
•idler in presence of the Court or otherwise,^ If a juror 
wishes to retire, he ought to intimate this to the Court, when 
im oQioer will be direeted to attend him, and the proceedingf 
stepped till his return. It is to be observed, however, that 
wh«a any irregularity takes place in regard to these parti- 
culars, it is always matter for Inquiry on the state oi the 
facta, and the principles of substantial justice, whether it be 
ef an excusable nature, or so material as to annul the pro* 
W9$* Accordingly^ in the case of M*Naughton, (17^70 it was 

1 8 Hume, 414. s Id. 415. ' lUd. 

4 Syme. 7t*— A simitar piroeeeding took place in the case of Pringle, 
(1 1th Nov. 1830.) where a juryman was seised with a stvsre epileptic At 
whte a witness was under exainination.^Unreported. 

s 2 Home, 417. • lUd. 
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'heUf ^hfiit the unaathoriztd abMnee of a juryman lor a via* 
.ute or two for xieoeaiary purposely though certainly blame- 
able, 4id not annul the prooeediug*.' Of coursef where i»- 
•tevcourse takes place with the jury, in oontequence of una- 
▼oldable necessity, it will form no ground of objeotlon to thft 
trial. Thus, ia the case of J^'Kenzie, (1827,) while tha 
jury i^ere in the box in Court deliberating on their verdict, 
,oae of their number was taken ill. A surgeon having fpum 
(tp him^ and reported, the Cou^t ordained the jury to indose, 
Jind return their verdict next day, aAd, in the meantime » 
.gave direption for 9ueh medical assistance as the jurymMi 
jmight jequire.' 

. 9. Whore the jury reiife to consider of theif verdict, tba 
jrepMMvns for prohibiting intercourse operate with additional 
for^e, as they are then removed from the immediate obser^ 
ration of the Court and the public. Accordingly, the pro- 
hibition in this case has not, as in the former, been rested 
merely on the common law, but has lieen expressly fixed by 
;Hatute. The act 1687> c. 92, provides, that when the juqr 
I^lire to consider of their verdict, they are to be inclosed in 
^^. apartment by themBelves, and kept there uU they be 
ligroed on their verdict ; and that no periion whatever shall 
hold any intercourse with them during that time, otherwise 
^e propeedings shall be annulled* and the prisoner held not 
guilty,— the jury themselves beinfir entitled to apply the act 
hy letuming a verdict to that effect. The conduct of the 
aatj^ during their inclosure, is thus fixed by a positive en^* 
aotment, and if any intercourse, therefore, takes place, the 
law, in the ordinary pafie> presumes an irregular purpose, and 
does not require, as with respect to the period before inclos- 
ing, (where all is ruled by the common law*) any special 
proof to that effipot.^ In the case of Sanderson, (1789,) the 
statute was accordingly applied, and the conviction annulled* 
^e^nse a Sheriff*s officer had more than once entered the 
apartment, and one of the jury had left it and spoken to 
some one without, though there was no evidence of any* 
ihing partial or auspicious in the conversation held with him 
on that occasion.^ In the case of Kirkpatriok and Others, 
(17Q0,) it appeared that the jury, being in want of pene« 
(eUed for them to the officer withont, who thrus€ some 
quills into the apartment for them under the door. The 
Court held, that this irregularity did not annul the proceed- 
ings, as nothing had passed but what was necessary to en^ 
able the jury to return their verdict. It is not, however, te 

1 2 Hume, 418. * Syme, 172. > % Hume, 420. « MMlauiio, flOL 
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be inferred, that a similar jadgibent would be given in any 
case of unnecessary intercourse, however transient and tri- 
fling ; for it easily may, and always ought to be avoided.^ If 
the jury, afcer retiring from tbe court-room, unnecessarily 
delay to inclose, the statute will be held to apply to them, 
in the same way as if they were actually inclosed. Any in- 
tercourse, therefore, taking place in that situation, will be 
held to annul the proceedings. In the case of M'Callum and 
Mensies, (1800,) it appeared, that when the jury retired to 
their chamber to be inclosed, one of their number was dis«i 
covered to be absent, and after about a quarter of an hour, 
this person was found in his lodgings in the town. The 
jury then inclosed, and returned a verdict of guilty ; but 
this verdict was annulled by the Court, on the ground of an 
infringement of the statute.* It is not, however, tnie, that 
any slight intercourse which takes place with the jury, un- 
der the eye of the public, and in ][>a8sing to their place of In- 
closure, will be fatal to the proceedings. In the case of 
M'Naughton, (1767>) already referred to, it appeared, that, 
after the order to inclose, the jury remained in Court for ten 
or fifteen minutes, collecting their notes and the necessary 
articles for their sitting, and that some transient conversation 
took place with some of them as they were passing through 
the audience to inclose. The Court held, that these circum- 
stances did not form an objection to the verdict.^ In the 
case of Thomson and Neilson, (1806,) after the order to in* 
close had been pronounced, and the Court had removed, one 
of the jurymen left the court-room, unattended, and went to 
a tavern about a hundred yards distant, and was absent about 
fifteen or twenty minutes. His absence had been immedi- 
ately observed, and the other jurymen had, in the meanwhile, 
remained constantly in the court-room, with the clerks and 
macers, who did not suffer any one to have access to them. 
In these circumstances, the Court, by a narrwo majority, held 
that the act 1587 did not apply. The prisoners, according- 
ly, had sentence of death ; but afterwards received a trans- 
portation pardon.^ The operation of the statute continues 
till the jury have returned their verdict to the Court ; which 
must be done by their chancellor,^ and in the presence of the 
whole jurors.^ In the case of a written verdict, (which, how- 

1 2 Hume, 420. > Id. 421. 3 Id. 422. « Ibid. 

s In all cases, the jury ought to nominate one of their number as their 
ebancellor— his duty being to communicate the verdict to the Court In 
the case of a writteti verdict, they must also nominate a clerk, who rer 
4uces the verdict into writing, and authenticates it, along with the chan- 
crllor, by his subscription.— See below. " Verdict" 

•ethtico. iV.c22,520. 
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trer, is only oompetent where the Coujrt has adjourned,) the 
jury are relieved so toon as the verdict has l)een committed 
to writing) and authenticated by the hands of their chancel- 
lor and olerk.^ It is scarcely necessary to say, that, in any 
I situation, where intercourse takes place with the assize, by 

I the contrivance of the pannel or his friends, and in order to 

I procure his release, it will have no effect in annulling the 

\ verdict. 

, The jury are in all cases entitled to deliberate on their 

I verdict, and make their return, without quitting the court- 

room: If, however, their deliberation is likely to extend 
beyond a very few minutes, the proper course is to retire ; 
and on their expressing a wish to do so, an interlocutor to 
that effect is pronounced by the Court.* In all cases, the 
jury, before entering on the consideration of their verdict, 
enjoy the important advantage of having the evidence sum. 
med up to them by the presiding judge, accompanied with an ' 
exposition of the law of the case, where such seems to be ne- 
cessary. Such expositions, of course, are offered by the Court, 
with a view to instruct the jury, and not in any respect to 
control them ; for the jury are undoubtedly exclusive mas. 
ters of the case, both in regard to fact and law. The value 
of such expositions, however, in correcting the exaggerated ' 
representations of parties, and leading to a just view of the 
ease, can scarcely be estimated by the jury too highly. It 
may be added, that where any points occur which the jury 
are desirous of having explained, they ougiit to intimate their 
wish to the Court, before entering on the consideration of 
their verdict.' 

I 2 Hume, 4?3. • 1687, e. 98. » IbW. 
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PART 11. 

OF THB KAtfTBS AND PRIKCIPLES OF XtI]>EirCB 
AS LAID BEFOBE THE JUBY. 

* Hatiko explain^ the ootntittitkm df thd jaiy, the n^t 
matter for oonnderation is the nature of the evidence laid be» 
fore them, as forming the basis upon ivhich their jtidgment 
is founded. 

A jury is not entitled, in any case,, to ooDFict> except te 
such proof as is eztemal to tfaemselves, and arises from tes* 
timonies of guilt formally produced to them, and Hot from 
their own private knowledge. Where the evidence produc* 
ed, therefore, is insufficient, a jury cannot oonviet, even 
though the individuals oomposing it should privately kaow 
that the prisoner is guilty. It is not, however, true, that a 
jury may convict on evidence, however decisive in appear, 
ance, which is in any way known to themselves, or any of 
them, to be false and inconclusive.^ No evidence can be founds 
ed on in a criminid trial, unless it is taken in open Court, 
before the parties, and the assize, who are charged with the 
pannel ; for it is only by observing the words, manner, aspect, 
and countenance of the several witnesses, that their credit 
can be accurately judged of ; and besides, the assize ought to 
have an opportunity of eliciting the truth from the witnesses 
by putting questions of their own.' Accordingly, it is fiaced 
by statute 1687, c 91, taken in connection with the subee* 
quent act, c. 92, of which it forms a part,' that if any piece 
of evidence be privately insinuated to the jury, the wholtt 
proceedings are annulled. 

Evidence may be considered in two points of view : — First, 
with reference to its substance^ or the materials of which it 
consists ; and, secondly, with reference to its stijfficiency, or ca* 
pability of establishing the point at issue. 

Attending to this distinction, the first of the following 
chapters will point out the different kinds of evidence which 
may competently be produced on the trial ; and the second 
will explain the grounds upon which the sufficiency of that 
evidence, as proof of the fact at issuer may be judged of by 
the jury. 

1 S Hume, 319. Id 40*. » Id. 105. 
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CHAPTER I. 

SUBSTANCE OF EVI]>£NCS, 

UvDCB, tlus head will be coDiiderad, 1st, The eFideae* 
Ibff the pcoseeutHMi, as oonsistiiig of the testimony of witiie«» 
eS) and the exhibition of wiitinga and other artielei ; Sdly* 
The eiridenoe for the defence ; and, 3dly, The natuie of the 
/vli which may competently be detailed in evidence by the 
witneiiei on either side. 

SECTION I. 

XTIDEKCE FOR THS P&OSBCUTIOir. 

1.— ^oidimce ^ WUnenet* 

The eridenoe of witnesses^or parole tettimony* is the most 
usual means of proof in crimes. 

1. AdtmuibUity of 7rt^iteM««.-^(l.^ Idiotry and JFurionty* 
—Idiots and furious persons are excluded from giving eri* 
dence, whether they are constantly in that state, or at such 
short intervals that they cannot safely be relied on. One 
who is deranged only at long intervals may probably be re- 
ceived, at least cum noia, as to any matter which occurred 
when he was in health, especially if it be recent, and provid- 
ed no fit of derangement have intervened.^ (2.) Deaf and 
Dumb-^^ AeiBii and dumb person may be received to give 
evidence through an interpreter, the Court being satisfied 
of his capacity.' (3.) iVo»-o^0.--Children, whether male or 
female, under twelve years of age, are not admissible as wit- 
nesses on oath, but they may be examined without an oath, 
the jury being left to judge of the effect of their declarations* 
The declaration of a child so young as six has been receiv- 
ed.' It seems to be competent to the Court, to take the de« 
derations of persons between twelve and fourteen. The rule 
at to putting the oath, is to be taken from the age of the 
witness at the time of the trials provided the facts occurred' not 
very long before^ and were such as the child might easily un- 
derstand at the time.^ (4.) Rela^oruhip.^lf the Lord Ad- 
vocate is sole prosecutor, his nearest relations are lawful 
witnesses. He may even call the nearest relations of the 

2 S Fluir.e, 340. 'Ibid. «U»]. 4 143a. 
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party injured, and that party himself if alive ; and this is 
true even with respect to personal injuries, which the suf- 
ferer and his kinsmen must be supposed to feel most severe- 
ly. The situation of the witness in such cases may some- 
times affect his credibility, and make him admissible only 
€um notOf but not entirely set him aside. ^ Accordingly, the 
widow and daughter of a person killed have been received 
as witnesses in prosecuting for the homicide, — ^the mother 
of a bastard child in prosecuting for its murder, — and the 
parents of the injured female in prosecuting for rape. Where, 
the private party is prosecutor,^ and where he insists for 
damages, or some other interest for which the Lord Advo- 
cate could not insist, it seems probable that his nearest re- 
lations are receivable only from necessity, and even then cum 
nota,^ Where he insists for the ends of public example, 
there is less ground for exclusion. lu such a case, the 
husband of the prosecutor's bastard daughter has been re- 
ceived.^ Where the prosecution is at the joint instance of 
the Lord Advocate and the party injured, the case seems to 
be nearly allied to that of a prosecution at the instance of 
the Lord Advocate alone. In one instance of this kind, the 
wife of the prosecutor for an assault was admitted cum noia»^ 
The pannePs relations are, in general, competent witnesses 
against him ; thus, a sister has been received against her 
brother, and a stepmother against her stepson. A child is a 
eompeteni witness against his parent, but he has the option 
of declining to give evidence. If under pupillarity* he is 
incompetent, because he is held incapable of exercising the 
option.^ In one case, a father was held to have the option, 
and accordingly declined giving evidence against his son. 
Baron Hume seems to disapprove of this judgment. A wife • 
cannot he received against her husband, even though willing, • 
and the same rule applies to the husband as against the 
wife.^ It was found in one case, that the wife of the pannel 
may be brought into Court to be identified by other wit- 
nesses.^ There is no exclusion where the wife or husband 
is the party injured ; as, for instance, in a case of assault by > 
the husband on the wife, the prosecution being at the in« • 
stance of the Lord Advocate. In a case of bigamy, tht wo- - 



1 8 Hume, 343. 

> The private prosecutor cannot insist without the concourse of the 
Lord AdvocAte, which he receives by the Lord Advocate, or his depute, 
f abseribing the bill for the crimina! letters. 

» i Hume, 344. « Id 344.5. 8 Id 346-5. 

• Id. 346.7. 7 Ibid. 8 Id. 349 ^Burnett, i3S.—Shaw,2l7. 

» Case of Lars «id MitcheU, 1817.— S Hume, 349. 
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nan first married it not a oompatwit wilBMS to prort tlio 
marriage, because Uie imurriage may Ita prored otherwise.^ 
(5.) PrtfgsHomal ConfideMce* — The pannel*s agent and coun- 
sel in the trial eaanot be ezamioed against him as to matters 
which have come to their knowledge in their professional char* 
acter ; but they may be examined as to other matters.* The 
clergyman and physician who hare attended him may be 
examined ; but not perbape the clergyman as to ooofessione' 
of guilt Blade to him in prison.' (&) Partial CaunuU^ 
A witness is disqualified who has assumed, in any material 
dci^iee, the <)hai«cter of agent for the prosecutor, as by 
searchiog for evidence, preparing the charge, or the like ; at 
least if he wae therein opuntenaMed l^ the prosecutor. Tha 
reasen is, that the witness is thuaheld to indicate a eormpt 
and undue seal for the condemnation of the panneL In 
one case, a maa^ who had furnished materials for an nnfiu 
Toorable statement against the pannels, was admitted, ra- 
lerving his credibility to the assize.* It often happens, that 
objections of this kind go to discredit, and not to disqualify, 
the witness* It is no dibqualification that the witness has 
been the infoitoer spinet the pannel, even where he is not 
the injured party*^ (7«) /f^amy.— This ground ot exclusion 
exists where the witness has been convicted of an infamons 
crime by the verdict of a jury. Infamous crimes, in this view, 
eomprehend^every species of the crimen faUi, such as forgery, 
perjury, sabomation, fskehood, fraud, and wilful imposition, 
bigamy, and fraudulent bankruptcy 9 lilcewise theft and reset ; 
and ail eapital crimes. They do not indude a common se- 
nnit, or petty not or breech of the peace, and still less offences 
against the revenue^ as decerned for in Exchequer. Some 
eriaaes in this respect are doubtful, such ee the crime of vio* 
lating sepulchres, culpable hcmidde in its lower degrees, sedi- 
tion, and participation in a great riot or outrageous assault.^ 
Convictions with^tii a jwrffy though they do not disqualify the 
witness, affect his credibiJity, and a proof of them will be 
allowed.' The proof of conviction is by an extract, or official 
eopy of the proceedings and sentence, under the hand of the 
Clerk of Court. If £be conviction has taken place in Eng- 
land or Ir^nd, the proof is by what is termed an exempli- 
fication, which is not complete without the seal of Court.* 
Infamy is removed by pardon, the credibility of the witness 
being leserved to the jury. A person who has served out 
his term of transportation still remains an incompetent wit- 

1 9 Hume, 340. • Id. 35a > Ibid. « Id. 851. 

>2Uume,S68. • Id.3fia. 7id.a5l sid.356i. 
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ness.^ The 0<mrt will not allow a proof of the general bad 
character of the witness, or even of infamous crimes com« 
mitted by him, of which he has not been oonvicted.* This 
sort of infamy is called infamia faeH ; thilt which proceeds 
upon conviction, infamia juris,^ The latter only can dis- 
qualify a witness, though the former may discredit. /»• 
famia factu though not allowed to be specially proved, can 
often be brought out by proper questions put to the witness 
himself, or to other witnesses in the course of the trial. It 
was found in the case of Burke, (1828,) that a witness may 
be askedf on cross-examination, whether he was ever impli- 
cate in another crime of the same kind as the one under 
investTfjfation,— .the witness being entitled to decline answer- 
ing the question. In the case of Lindsay and Others, ( 1 829,) 
it was found that a witness, on a charge of rioHng, may be 
asked, under the same qualification, whether he had ever 
been engaged in ths lifting of bodies^* (8.) Enmity to Ike 
Panneh — The witness to be excluded on this ground must 
appear, by stibstantial acts and deeds, to have been in a state 
of hostility with the pannel ; or, at least; a sufficient cause of 
capital enmity between them must be proved.^ In one case 
a witness was held disqualified who had used vindictive ex- 
pressions against the pannel, had been engaged in various 
feuds with him, and bad once been present at an assault on 
him. In another case, a witness was set aside who had fired 
a pistol at the pannel with intent to kill him.^ The person 
injured is not disqualified, even though there may have been 
animosities between him and the pannel previous to the act, 
though in this case he is not entitled to implicit belief.' 
Bare words of enmity, however violent, if not accompanied 
by any substantial cause or malicious deed, do not disqua- 
lify, but may affect the credibility of the 'witness. In one 
case, a witness was admitted who was proved to have said, 
that he would do all in his power to hang the pannel ;^ 
and a similar judgment was given in a case where a wit- 
ness had' threatened revenge on being dismissed the pan- 
nel's service. Of course, if the witness avows enmity in his 
examination, in iniHaUbuSf he will be excluded, unless the 
enmity is not of that degree to induce him to swear falsely.^ 
(9.) Interest in the Conviction, — It may be doubted whether, 
in a case of deforcement, the party whose diligence has heen 
hindered is a competent, or at least unsuspected, witness, 



1 i Home. 356. « Id. 352-3. « Burnett, 397. 

* Ali« )n, 216. » 2 Hume, 363. « Ibid. 

7 S Hume 357-8» 8 id. 369. 9 id. 361, 
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unlflss he renounce that interest which the statates give him 
in the goods of the convict, as escheated, and for payihent of 
his debt.^ The same thing may be said as to an informer 
who has a claim as such, under any statute, to a reward on 
conviction of the pannel ; or in terms of the special offer of 
the party injured, or the like. In the case of Crossan, 
(1817)) a witness in such a situation was received, reserving 
his credibility to the jury.^— No disqualification lies in the 
interest of the person injured to recover his property from 
the criminal. — One whose name has been forged as acceptor 
or indorser of a bill is admissible to prove the forgery, re- 
serving his credibility to the jury. This was held in the 
leading case of Wilson, 1790. Cases of this kind are pe« 
culiar, for not only the pannePs guilt, but even the eorput 
deliciif may depend solely on the witness, and be known 
with certainty to him.alone.^ Of course, more remote sorts 
of interest do not exclude ; as* for instance, the interest of 
the jailor, in a case of prison-breaking ; of shepherds, in a 
oase of sheep-stealing ; and probably of the messenger and 
his assistants, in a case of deforcement.^-— Where the pannel 
raises a libel of recrimination against some of the witnesses 
for the prosecution, the Court will admit the witnesses cum 
fwta, or conjoin the two processes, accordinur to the circum- 
stances of the case.^ (1^0 Associate in the Crime* — A aociua 
erindnis is an admissible witness, the jury, of course, being 
the judges of his credibility. It has sometimes been argued, 
that such a witness is disqualified, as having an interest to 
convict his associate, in order to recommend himself to the 
prosecutor ; but this is not true, as the prosecutor, by the 
very act of calling him as a witness, discharges all title to 
molest him for the future with regard to the matter libelled. 
This is generally explained to the witness by the Court be- 
fore he gives his evidence.^ 

Any objection to a witness must be stated when he comes 
into Court, and before he is sworn. In one case, a witness, 
after being swom^ confessed that she had been convicted of 
reset. The Lord Advocate, on the suggestion of the bench, 
consented to her being withdrawn ; Adams and Keid, 1828.'^ 

2. Mode of Examining Witnesaei. — A witness in a criminal 
trial must always be sworn ; even a peer. A Quaker, how. 
ever, is admissible without taking the oath.^ After being 
sworn, the witness has next to purge himself (as it is called) 
of all suspicion of instruction how to depone ; of the receipt 

1 2 Hutne, 364. « Ibid. » Id. 365. * Ibid. « Id. 366. 

2 Hume, 367. 7 Id. 376, s gtb Geo. IV. c ii9. § 13. 
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or pronxi^tf of toly ratnird' for his evidence ; Attd of nsatfee 
6r ilUwiU agftiiitt tiie^ prfsotier. I&strttCtion how to depone 
iiidiidi»8 tasf tutoriftg that ttoy give a bias to the witness in 
telling his story, sn«h us Aimisfting him with notes and ob- 
serrations on the case, taking written hAnHtiT^ ftatn him 
of what he'«an say, and the like. These practices may liot 
always disqiiahiry> bat they will frequently alFect the credit 
of tbewiuaesS) and perhaps produce a recommendation to 
tbe jury to weigh' his testhnony. If the witness, in Mlffa/I- 
dfcsy ptevaricate as* to these practices, he will beezclnded.^ If 
the prosecutor faas^ffared a reward to the witness, his evi- 
dence is'exdaded, whether he has accepted it or not; but 
not if the bribe has been^ered by another, as, for instance, 
a magistrate* The promise to the witness of future pardon 
for his crimes is to be regarded as a biibe, but not so an un- 
conditional pardon already procured.'— As to malice and ill* 
wiJl^ tnoogh has alnady beenimid. 

To prevent bias> the witnesses are shut up and es&mf&M 
separately; aYid a witness is objectionable if he hss heard 
any part of the preceding evidence* This is true also of the 
panners witnesses in regard to the evidenOe for the prosMm- 
tion.^ Witnesses ought to be precognosoed separately ; biit 
it will not disqualify a witness that he was present at the 
pi«cognition«f the other witnesses, if bis attendanee there 
was natnial, and without any improper motive.^ A witness, 
after giving evidence on the trial, may be re(»^led'and Us* 
esamined, if kept in a separate room during the interval. A 
witness may reftesh his memory with notes, but cannot be 
idlowed ro read them as- evidence*^ The declaration of the 
witness taken at the precognition may be cancelled, if he 
chooses, before he depones ; it cannot be used against him in 
any way, nor even produced on the trial to shew that he had 
formerly given a different account of the matter. Still less, 
in the ordinary case, can verbal testimony to that effect be 
reoeived.^-<-.The practice formerly observed, of taking down 
the depositions of witnesses in writing, was dispensed with by 
statute, under the provision, that the evidence should be 
summed up to the jury, by one of the judges, at the conclu- 
sion of the proof.^ 

1 2 Huine, SlBl « Id. IT7. • Id. 379. 

4 ^ Hume, 2r,9J90. & Id. 981. ^ Jbid. 

" *Ui Oco. II. c. 19, and 23d Geo. III. c. 45.^If a Mritness fiiil to attend, 
or to ofibr a sufficient excuse, he incurs a fine, or unlaw, as it is called, 
of 100 inerks. 2 Hume, 373-— Witnesses, In their attendance, are pro- 
tected by the Court against execution for debt If they mean to abscond, 
they may be Imprisoned, till they find caution for their appearance. The 
like aid is given to the pannel to secure the attendance of his witnesses. 
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2. Evidence qf Writtn^fif and other Artiiiee, • 

Another kind of oTideooe, on th« pvrt of the pro«ecatoVi 
eonsuti of writings »nd other artidM eihihitcd in the htaadB 
of the Qerk of Court, toch wtbe prifioaer^t docteration, tJto 
foiged writings ^ stolen goodg, the instnunentt e^ mur4ei> 
or thelike^—TheM prodnotiont 4o not eonflUtttte. pnoC. Uf 
themfelvesy hnt onlf when attthentkated by tltet teetinumy i 
witnenes, 

Pr%toner*e J)eel^raikn.-^ln ahnoet every caie^ the deolaiXr 
tipn of the prisoner is founded on im a piec!a of evadenee* U 
ocMisiaii of. the priwner*s statement of hit case taken dawn in 
writing, on hie examination, before a magistvatey alter, hie 
apprehension*^ At the time of emiting the daderatioQ, the 
prisoner mnet be in hie sound flenses^ netdiiordeced by liquar, 
nor under the influenoe of threats, or prbmiaei. The pri* 
soner ipay dedine making any answer on hit exananatlen ; 
and he ought to be, infocmtti of hie privilege in this reapett 
by the mf^tnkte who ezarnhMs hiuK Haaoght also to be 
warnedf thet his declaration may be used against hunion his 
trial. The deoUfaiion ought to be tdken down ait huqge in 
writing, and read eivier to the prisoner, and signed by him 
and the magistrate ; or. If th» prisoner cannot, or will not, 
sign it, by that magistrate in his stead, the reason of hia not 
aigmag it being set forth ;* the whole in pceaenee of two wit- 
nesses, who have heard the esamination, and put their names 
to the writing, that> if neosssary, on the trial, they may au* 
thfvitici^te it, and. iwear t» all. that passed on the oecssion.' 
Th^«zaminatiOQ must take plaee in presence of the magi« 
atratei and not merely of a clerk or ether inflBriar person.^ If 
not aduiowledged by .^ei paaneL in prmaBce of the jury, the 
declaration musfc be pioved by the testimony of <tee witnesses 
on. oath. The witnesim must; identify the writing as the 
ded^^ratioil.oC the panael, so that these only seem to be^jom* 
patent n^itnysfn in thia respect, who have cause of knovt 
leii(ge>oC the jpertisnlar ps|ttr,sadiaa the magistrate by whom 
it wee taken, the, dork who wtote it, and the witnesses vh^ 
anthentiented ic^ with their subscription.^ In one case, the 
dedamtion waa hdd profsed, though one of the wicnessea had 
not.SHpied iu—the declaration being short, and- thie wJtnem 
aweaiw^ positively te the oontent^^ The witneasm mast be 



2 Hume, SJ^-S,^The expenses of the witnesses are paid at a proper rate 
by the parties at whose instance they are elted, and in case of reftisal, 
horning issues acalnst these parties, to compel payment— 2 Hume, 998, 

i2Hume, ea »Id.3307^ SIASO-I. 

4aHuae.3S7. sid«S27«»L iSyme,Ap^4k 
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able to swear that the declaration was freely emitted, in s^ 
briety and sound mind, and without threat or promise. In 
one case, the declaration was rejected, as it did not bear to 
have been emitted in sound xnind, and the magistrate swore 
that this was purposely omitted. The pannel is entitled to 
produce proof as to the way in which the declaration was 
emitted, as under a fit of derangement, or in consequence of 
threats, or the like*^ Thus, a female pannel has been al- 
lowed to prove that she laboured under hysteria at the time 
of examination.' Something much short of a threat or pro- 
mise used towards the prisoner may vitiate a declaration. In 
one case, a magistrate, in taking a declaration, told the pri- 
•oner that he was at liberty to say what he liked, but the 
more candid he vfoi^ it would he the better for himself. The 
declaration was rejected on this account, and a second decla* 
ration, in the same case, was also rejected, though it had 
been taken by a different person, and with only the usual 
caution, it being held that, as the prisoner, in it, adhered to 
his former declaration, he was to be understood as having 
acted under the.same influence.^ If, however, the promise 
is made, not by the magistrate, but merely by a sheriff-offi- 
cer, or by the person injured, it does not affect the declara- 
tion.* It is not necessary to state in the declaration that the 
prisoner was warned of the use that might be made of it, 
and of his privilege of not answering, nor are these things 
proved by the prosecutor in common course at the trial ; nor 
is it essential, though common, to set forth thikt the declara- 
tion was read over to the prisoner, but this, if seriously de- 
nied, must be proved.^ Declarations may be taken either 
before or after commitment for trial, and as long as the libel is 
not served. A posterior declaration is vitiated by a refusal, 
at the time of taking it, to read to the prisoner the prior 
ones,^ though such a declaration need not bear that* the for- 
mer ones were read.' It is doubtful whether it is indispen- 
sable to read the prior declaration, thotigh not required by the 
prisoners or where the posterior declaration is taken at the 
prieoner*t deeire,^ The prisoner may demand re-ezamina- 
tion till his indictment is served ; but how far recantations 
so made are to be credited, it is for the jury to determine. 
A prior declaration, if taken before a competent magistrate, 
is sufficiently proved, if admitted in the second, and do- 
quetted as relative thereto.^ In one case, the prosecutor^ 

' 1 » Hume, 328. « Syme, No. 54. 

a Trial* for Tieason In Scotland, Vol. II. p. 4&.170. 
* 2 Hume, SsJl-a « Id* 330. « Id.3?«. . 

7Shftw, No.fi& 8 2 Hume, 331. •Id.SSa 
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tboDgli he had libelled on two deelarationSy was allowed to 
prove the first without the second^ thoagh the pftnnel oh* 
jected that, they should be taken as a whole.^ In a subse- 
quent case, the prosecutor was not allowed to prove . the 
second widtout the first, though he had not Ubelled on 
the first.' This last case has not been followed as a pre- 
oedent, and it seems to be disapproved of by Baron Hume.' 
If extant, and recoverable, the wrUien declaration, as the 
best evidence, must be produced, in preference to oral evi- 
dence of what passed before the magistrate. It is doubtful 
whether such oral evidence could be received, in'the event of 
the declaration being rejected by the Court.^ A declaration, 
not impeached generally, as to the manner of taking it, can- 
not be challenged in the way of parole evidence, on the 
ground that certain parts of it do not express what the pri- 
soner meant to say*^— A confession of gvilt contained in a 
declaration, is not of itself a sufficient ground of conviction ;^ 
•but it is a circumstance of evidence, of a very strong kind, 
lu the prosecutor's proof. A declaration, though denying the 
crime, is often very material, as containing fake statements 
on the part of the prisoner, especially as to where he was, 
and how employed, when the ofi&nce was committed. A de- 
claration is always evidence affainst the prisoner, it can never 
be evidence for him ; because a man cannot be presumed to 
falsify against himself^ though he may be presumed to do so 
In his own favour. Credit is therefore due to the dedara- 
tioa in the former case, but not in the latter.^ . The admis- 
sions of the prisoner, in his declaration,, must be taken with 
all their qualities, as he has given them ; but any favourable 
particulars of that kind are, of course, liable to be oyercomeu 
- by the other evidence or presumptions of the case.' The^' 
declaration of the prisoner is not evidence against any oth^ 
pannel ; as, in that respect, it can be entitled to no credit*' 
It may sometimes, perhaps, be evidence m favour of such 
pannel, as where A and B are accused of the same crime, and 
A acknowledges his guilt, and exculpates B.^^ As declara- 
tions are merely answers to questions put by the magistrate^ 
the omission of circumstances, afterwards proved against the 
prisoner, ought not, in general, to militate against him.^^— -In 
one case, where the crime was that of sinking insured ships, 
to defraud the underwriters, declarations were received in 
evidence, though emitted in a civil action, at instance of thia 

1 Case of Anderson, 1799. * Gue of Wbyte, 1814. ' 

• 2 Hume. 330, « Id. 332. « Ibid- 

< 2 Hume, 324— Bamett, 48BL 7 g Hume, SS7.— Burnett. 40i. 

8 2 Hume, a^, 9 Ibid. lo Burnett, 494. »Ibid. 
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Dj^uff Deohntiiim.^^n eaweof hoinicM% tke fttatentikt 
girea on death-bed by the peraon killed^ witk regeid to the 
eiroumstanceftt)f the injuryi it sometimfla reduced into wfi^ 
ing^ and produeed aa evidenee on the triaL Teatunony of 
thig kind, delivered on ao^aeiseas an oecasien, ia entitled to 
oonatderable ^reight^ theuffh itr is. note of e%ual value with an 
oath emitted before the:asiixei.* A dyings deglaration>is ad- 
miMible^ though not anthenticated in the leme fbraaal my 
as a pennel't deolaratioo, if it is peeved <ta have heen.freely 
givien, andi fairly .taken down, and lao have come fram a p«r- 
son^ in hia '. iaund aensei*? In- • some ' oases, the dying iierBeii 
has verified:bb decUunttion by^^ o«/A, in pye s en ce ol a jtnt- 
ttceof peaee. It is not necessary that tba dying peraiin 
fthonld have no lup^s if i w e w t ry afrtbe time of emitting the 
declaration.^ In. a ease of lemble. oidueOm^ a. dcdaia- 
don was predcieed, which bad been enutted. by^the injured 
female, while suffering underthein^ries whiohishe hadLeos- 
■tained» though no iobsargeof AsaisoMii^ was-iiiadsk,^ Aa the 
mindof a person on daa2i»bed is gener^y enf«eMs4, his de- 
cdaration is of greatev weight as iit v^ffkvdafyeis^ than aa it re- 
gaids matters Off/iidfpMnI or cytmen.^ 11 the person emitting 
the dedara^on rsoeii«% thedieolacation cannet betpmduoed, 
even with conseiLt^ef'the proseontor.^ Where thedeeUura- 
tion is favourable tothe:pannd, he jnay refer to it in hk ds- 
fiwcai ■ In the triatof a revenue officer^ for.murdfr^ he -mas 
alloweito produoe the dedaratienof one of. l^s own< party, 
alaoaoomed of tiie xnttrder, aia4 since dead ; but t^is vnasan 
CBBtmerdiaary.indulgence^ and only granted of consenti*^ 

Meimal C^Hifioatet^^-^m esses ef hemieidey and other 
erimes, against, the persen, certifteates by medical persons, 
'respecting the natuse of the injuites^ are generaily produced 
i» evideaoeb. l^ese -must be vori^ed- eip oath by • the medical 
■persons who have granted them.^ 

WnUek Oathin iVc;«Miu«ln cases^of per|ary> the.written 
oath signed by the pfnne^'or bythe >udge in his stead, is 

I Cub of M'lver s^d M*CsUunKl784.— 2 Hume. ^26. 

a S Ham6, 407. > )bid. 

« 9 BxauH 4tf7.«^sflt. snA flMtaiao^iNt. otannie^ tdai to i!«iiu»ra woh a 
stets of mJUid ontbe pMt of tbeiiuiu:eGip«c«oDt» would generajJiT ^x^iuUe 
dying decUiratioiia.^i^' Mope'U the latest faculty of tfa» human ttind. * 1 
am better/ has not unfrequently been the last articulation of expiring 
nature."— PaKi«&Fon. Med. Juris, i. 165. 

s due otWGtegfa, l75&~jl Uume^ 409. • Burnet^, 409. 

7 !^aume«.410. 8Css« of Q^d, \TBL^ Hum* 410. 

s ^imi^^t, 4»: 
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Proqf ^ Hand* miHnff, 

piodoeedA an4 «atbentioRted by tha jadg«*8 depoaitioa^ if.bt 
is aUve. This is true, howerer, only ol tbps« cases whex«i 
regularly aad ia caouoon coarse, the oath i% reduced to writ^ 

' FoTffed fVrUinffs^-^ln cases of forgery, the fiofged writingf 
are produced. Ia proving them to be forge4» it it pot per* 
heps indispensable to adduce, as witnesses,^ the officers who 
toga the genuine notes.; persons who arf veil acquainte4 
with their writing, especially if the officers he de^d* may b# 
sufficient*' 

Letterf and oth&r DocwnerUt,.^'W ritingt of various kinds 
may he produced, according to the circumstancei; oC the case, 
such, as letters of correspondence, n^emorandHP^iA minutes^ 
certificates, and the like.. The letter of a third p^rty, found 
in thc^ possession of the pajonel* a^d addressed to hipa, is not, 
of itself, evidence of its contents against him ; for it may 
have been sent to him by mistake, or out of malice. A lettef 
frifm the pannel, though found in his own possessjon-^md 
much more if it hajs passed out of. his handsfr-i* c^^* 
dence against him.' Greater latitude ia allowed in the pro- 
duction of writings, where the object ia to prove the quality 
of the act» and uot the share which t^e panneL took in it 
Thus, writings may be produced, to shew, that a certain, pro* 
ceeding was treasonable or seditious, though they are not 
under the paDnel's hand« and have never even heeq ia his 
possession.^ 

MxtrcuA qf Previo^* ConvieHon^'mmWhere previouf oonvic* 
tions. are charged against the prisoner, an extract of the pro^ 
ceedings and sentences under thehafid of the Clerk of Court, 
ia produced*. It ia not necessary to authenticate the ttctnuc^ 
by the depositioikof the clerk; but there must be oral, evi- 
dence to shew that it applies to the prisoner. An extracti oc 
copy, of an English record, cannot be received, unlaw i^be 
auihenticated by the stsal of Court.^ 

Proqf tf ffgnd-WrUinff^ — It is necessary to distinguish 
the diffitrent ways in which witness^ may awear to thei pan* 
neL*s handt (L«) It is good evidence, if a witness swear to 
. t^e wjsting ae ti^a pannePs, in consequence of his having 
frequently seen the pannel write, and thus gaiqed ai know* 
ledge of his hand. (2.) Next in degree is the evidence of 
one who has received, or had occasion to see, letters from the 
pannel, which can reasonably be made ou^ or probably be 



1 1 Hntne, 375.— See below, •• Evidence in Peijury." 

•« Hume, 9I)&— See bete w, " Evidence in Forgerv.»» 

• 2 Hume, 395. « Ibid. • Barottt. 483.-*3ee bcfbi«t p« 17. 
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Inferred to have been written by him. (3.) Evidence of a 
much lesa conclusive kind, is that of comparaiio lUerarutitf 
which consists merely of the opinion of skilful persons, such 
as writing-masters, or engravers, who have . no, previous 
knowledge of the pannePs hand, and judge only on compari- 
son of the writing in question* with other writings of his, 
proved to be genuine ; this sort of evidence, though incon. 
duaive in itsdf, may be sufficient, when strengthened with 
other circumstances, as, for instance, where the writing con- 
sists of the minutes of a treasonable meeting, and the pannel 
is proved to have acted as clerk to the meeting.' In a trial 
for writing an incendiary letter, besides the evidence of eom» 
poratio lUerarunty it was proved that the panne1| on the day 
when the crime was committed, had bought a sheet bf paper 
of the precise same fabric with that on which the letter was 
written, and was nnable to state how he had disposed of it.* 
Sometimes there may be confirmatory circumstances in the 
body of the writing itself, distinct from the penmanship, as, 
for instance, the use of anomalous phrase?, or peculiarities of 
spelling. The jury, of course, in matters of this kind, 
will always examine for themselves the writings in question. 

Identification of Writings, ^c— In order to enable the 
witnesses to identify writings, and other articles, produced 
at the trial, these ought to be marked by the witnesses at 
the time they are found, in such a way as to be easily after- 
wards distinguished. This is usually done hy sealing, asd 
affixing labels to the articles, bearing the signature of the 
witness, to which he can swear. The articles ought also to 
be committed to the care of the Sheriff-clerk, or some trust- 
worthy person, who can appear at the trial, if necessary, and 
swear to their having continued in his custody till the time 
of the trial.' 

Notice to Pannel of Prodactiona. — No waiting or other ar- 
ticle can be used in evidence against the pannel, unless 
warning is given in the libel of the prosecutor^s intention so 
to use it,* and unless it is lodged with the Clerk of Court at 
such time before the trial, as allows the pannel sufficiently 
to examine it.^ If the articles in the hands of the clerk are 
sealed up, the pannel is entitled to apply to the Court for a 

1 2 Hume, 305. » Ca«e of Jafflray, 1815.— S Hume, 391 

s gules to be observed In taking precognition*, Ac 176a. 

4 The style of the notice in the libel is as follows ;— ** Which dedara- 
tloni, (or other articles J being to be used in evidence against you at your 
trial, will, for that purpose, be lodged, in due time, with the cleik of the 
High Court of Justiciary, before which you are to be tried, that you may 
bare an opportunity of seeing the same.** 

*2 Hume, 388. 
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warrant to have the seals removed* The prosecutor is there- 
fore bound to lodge the articles with the derk, even though 
they should be under sealJ — If the libel, besides giving the 
notice, particularly describes the article to be produced, and 
if the description is erroneous, the article cannot be used in 
evidence.' In certain cases, a particular description is neoes- 
sary, as, for instance, in forgery and perjury, where the chief 
circumstances and characters of the false instrument, or oath, 
must be set forth. The same thing is true with regard to 
the pannei's declarations, and extracts of previous convictions 
against him ; these must be described by their dates, and the 
magistrates before whom they took place.' In regard to 
stolen goods, instruments of murder, and the like, it is suffi- 
cient that they are mentioned in general terms, as, *' a pistol,** 
" a bludgeon,*' '< several of the goods stolen.** In cases of 
theft, proiduction of the stolen goods is not essential, and evi- 
dence may be produced in regard to them, though the libel 
has not described them in such a way as to distinguish them 
from all other articles of the same kind.^— A witness, in de« 
poning, may produce an article, though the libel has given 
no notice concerning it, for the purpose of illustrating his own 
evidence, but he cannot leave it in the hands of the clerk, so 
as to become part of the process, and be sworn to by other 
witnesses.^ On this principle, a witness, who has been re- 
jected as inadmissible, may be pointed out, among the by<* 
standers, and identified by a subsequent witness*^ And thus 
fflso, in one case, the wife of the pannel, though, of course, an 
incompetent witness, was allowed to be brought into Court, 
and sworn to by the other witnesses.^ 

SECTION II. 

EVIDEKCE FOR THE DEFEVCE. 

Ill regard to the evidence produced on the part of the pri- 
soner, little requires to be said, as the rules applicable to the 
case of the prosecutor are, for the most part, observed. The 
disqualifications of witnesses arising from defect of intellect, 
infamous character, receipt of reward, and instruction how to 
depone, are judged of in the same way^ on either part.^ In 

1 8 Home, 388. > Id. 39a « Id. 391. 

4 2 Hume, StfS, • Id. 394 « Shaw, No. *:& 

r Cue of Lar? and Mitchell. 1817.^2 Hume, 340.— When the admUiibu 
lity of a writing, a« ai> article of evidence, is debated, the party who pro- 
duces it is not entitled to read it, a« it might make an impression on the 
jurv, but he may tute generally its import—Burnett, 50& 

8 '2 Hume, 4(ML 
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regard to enmity to the prosecutor, the same itrictneaa does 
not iBoam to be necessary aa in the case of enmity to the pau« 
nel, because malice in this shape ia not likely to produce, the 
same degree of evih^ The kind of interest whichmay be chiefly 
objected to against the panneFs witnesses, ia that of their 
being his associates in the crime . libelled. Where several 
pannels are called in t^e same libel, the Court sometimes de^ 
lays the trial of some of them, that they may have the be« 
ne&t of the testimony of the others, if acquitted. ifissociAtes^ 
not yet indicted« have never in any case been offered as wit<% 
nessea for the pannel ; and, if at all admissible^ they woul4 
not be entitled to much credit,^ In the case of Clerk and 
Brown, (180^,) tried on the same libel for robbery,, a witness 
was adnaitted on the part of Brown^ though objected to aa 
tending tq criminate Clc^k*' The admissibility in exculpiu 
lion of the near relatione of the pannel seems not to be the^ 
subject of any absolute rule^ but matter rather for delibera- 
tion on. the character and exigency of the particular case* 
The brothers and sisters of the pannel have been commonly 
received. In one very peculiar case, a wife was received ; it 
wa^ the trial of James Christie, (1731,) for the murder of a 
man caught by him in the act of adultery with his wife.^ In 
the case of George and Robert Wilson, (1826^) the wi£e of 
Gfi/fTffe Wilson was not allowed to be cidled on the p&rt of 
Robert .Wilson, they being under trial for the same apt.^ In 
some cases, a daughter has been received.^ In the case of 
Wilsons, just mentioned, a daughter, under pupiUariifft waa 
held inadmissible. Mothera have sometimes been received- 
In one case of trial for murder, a mother was r^'ectedi she 
having been in some degree the cause of the homicide.^ 

i 2 Hume, 402. a Ibid. « IbkL « Id. 400-1. 

« Syme, p. 40. « 2 Hume, 401. 

T Ca»eofMuirt l79;.-^UdL— The panoel i* entitled to a precept, or 
letters of exculpation from the Court, to compel his witnesses to attend ; 
VMt c I& A copy 6f these letters, and of the list of witnesses, must beserv- 
edon the prosecutor.— 1 be paniiel ought to give in to the Clerk of Court 
a written st|iteroent of his Ime of defence, and of the particular pleas, if 
there be any, which he means to raainuin ; fiOth Gea il. a 4&. This Is 
often neglected in practice. Where defiences are giyen in. they ace read . 
to the jury after the pannel has pled to the Ubel.lt is usual for the pan- 
nel to Rive notice of any articles he means to produce, but there is no olr- 
dex of Court as to lodging them. If the pannel has occasion to recovav 
writings in the •possession of others, the Court, on bis petition, grant dili- 
gence agaiust haver8.-.2 Hume, 400>2. 



Nature of (he Faeit wAfeft hn^ 5e dtiailed in Evidenee, 39 

SECTION nr. 

ITAtUllfi Olr ¥ttV'FACT3 WIflbH MAT BE dSTAICKB IW 

CVIBCKCE. 

1. Facts are not admiMible in evideace, unless they are 
pertinent to the istne, either directly, or by near or probable 
consequence. Circumstances of a remote tendenepy which are 
unconnected with the special matter at issue, and create 
merely a surmise or suspicion in regard to it, are, in general, 
inadmissible. Thus, it is not. allowed. In proof of a specific 
charge, to bring evidence that the pannel has been guilty of 
other offences of the same kind.^ If a person be charged 
with three acts of theft, a proof of two of them cannot be 
offered in evidence of his guilt as to the third ; nor can « 
proof of hi&bite and r^ute, or previous convictions in ihettf 
furnish any evidence as to the act of theft itself, of which 
these circumstances are stated as aggravations.-.It is not 
allowed, in proof of a specific charge, to bring evidence 
against the prisoner of his general bad character, whether in 
respect of temper, dishonesty, or any other vice.^ There ia^ 
of course, an exception in regard to the charge of habiteand 
repute in theft. It is competent to prove, in certain cases of 
homicide, a vindictive temper, and a series of cruel treat* 
raent wiUi respect to the particular individual killed,«4is, for 
instance, a wife or child, or other person under the pannel*s 
power.' Such treatment, however, must be set forth in the 
libel. Proof of character is allowed on the part of the pan- 
nel, as, for instance, in homicide on sudden quarrel, that he 
is of a mild temper, and that the deceased was the reverse. 
In cases of rape, evidence of the character of the woman, as 
a person of loose manners, is allowed.^ Of course, the pro- 
secutor may bring evidence to support the character of the 
person injured, where it is impeached by the pannel. — ^The 
ease of Helen Rennie (1822) niay be noticed, as illustrating 
the exclusion of remote facts. On her trial for the murder 
of her child, by giving it king^s yellow, which she stated she 
had mistaken for sulphur, she was not allowed to ask a wit- 
ness, whether he knew of mistakes occurring at the Apothe- 
caries* Hall as dangerous as that of selling king*s yellow for 
sulphur, — it not having been proved that the king's yellow 
given to the child had been bought at the Apothecaries* 
Hall. 



5 



1 Burnett, Ql I. ' "8 tftnne. 413. > Ibid, 

* 2 Hume, 413w • Shaw, St. 



30 Hearsay Evidence* 

2. Uetnay eridence, or the testimony of one penon to an 
account whidi he hai had from others of the matter in qaes- 
tioo, is not competent, as it is inferior evidence, and the best 
ought always to be produced.— ^1.) It is competent, whese 
the person from whom the account has been derived i%deady^ 
especially if he was so circumstanced at the time as to create 
strong belief that what he said was true.' It is necessary, 
however, that the person whose words are thus reported, 
would himself, if alive, have been a competent witness. In 
the case of David Little (Glasgow, Jan. 1831) for stouth- 
rief, certain things spoken by his deceased brother, Matthias 
Little, were not allowed to be proved, because that person 
had been outlawed some years before for the same crime, and 
had never been reponed. He would, therefore, if alive, have 
been himself inadmissible." In cases'of murder,'the statements 
of the sufferer, as to the injuries received by him, are, of 
course, competent evidence. These statements, as has been 
seen, are sometimes reduced into writing, and laid before the 
jury in that shape.^ The words of the deceased may sometimes 
form a part of the res gestOy or story of the murder, and be ad- 
missible, as immediately to be noticed, on that separate ground, 
as, for example, where he exclaims, on receiving the wound, 
that the pantael has murdered him. It is not necessary that the 
statements of the deceased, whether reduced to writing or not, 
S[hould be uttered in presence of the prisoner, in order to make 
them admissible.^ The statements of the deceased may, of 
course, be proved by the pannel, where they are in his favour.^ 
(2.) Hearsay evidence is admissible, where it constitutes a 
substantial part of the res gesta, or fact related ; for instance, 
where the words spoken to the witness are the cause, or mo- 
tive, of his proceeding to do a certain thing, which he cannot 
truly and intelligibly describe, without mentioning why he 
came to do it, as where he states that he went in pursuit of 
a thief, on account of being told by a person he met that a 
theft had been committed .^ Thus, in the case of Divan, 
(1824,) it was held admissible evidence, that the children of 
the pannel had come to a witness, wringing their hands, and 
exclaiming that their father had killed their mother, and put 
her in the bed, — in consequence of which, the witness alarmed 
the neighbourhood.^ In cases of riot, evidence is admissible 
of the words of any of the party with whom the pannel acted. 



1 2 Hume, 407«— Mr. Burnett (p. 601) lays, perhaps this is true also, 
where he is huane, > Burnett, (KK), 

3 Unwporred. * See hefore, p. 24. ^ 2 Hume, 407. 

6 2 Hume, 409. ? Id. 4u6. ^ Unreported. 
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as shewing the tendency of the riot*^ And in cases <lf con- 
spiracv, if a witness is proyed to have conversed with the 
pannd and others, on a certain day> in pursuit of some de- 
sign* and if it is offered to be proved that, some days previoot, 
the witness conversed with some of the same persons^ besides 
others, (but in absence of the pannel,) in relation to the 
same design, this is admissible evidence ; it is part of the 
train of the conspiracy with which the pannel is more or less 
connected by his presence at a different time.'— What the 
pannel has been beard to say is admissible evidence, as his 
declarations are part of his actings.' If, however, the wit- 
ness cannot identify the pannel at the trial, the evidence can- 
not be received, for, in that case, it does not appear that the 
words were spoken by the panneh* It is also competent to 
prove what any third party said in pretence of the pannel, as 
the pannel's conduct on the occasion will shew, whether he 
denied or acquiesced in it ;^ but, for a similar reason to that 
just stated, if the pannel is not identified, such evidence can- 
not be received. It is not competent' to prove, in ejecuipo' 
Hon, the pannePs denial of guilt, at an interval after the fact, 
because such denial can be entitled to no credit. His state- 
ments, however, at the time of the fact, may be competent as 
part of the res getta. In the case of Wilson (1820) for trea- 
son, he was, after debate, found entitled to prove some words 
he had used to a certain person, who met him in company 
with the treasonable assembly, and which words indicated 
that he had been forced to join them.^ (3.) It is competent 
to corroborate the testimony of a witness, by proving what 
he said, de recently in regard to a fact as to which he is called 
to give evidence.^ In cases of rape, it seems to be competent 
to invalidate the testimony of the injured female by evidence 
in exculpation of contradictory statements made by her, pro- 
vided she be previously cross-examined as to these state- 
ments, that so she may have an opportunity of explaining the 
supposed contradiction.^ In ordinary cases, however, the 
rule seems to be different. In the case of William Hardie^ 
(1831,) it was found competent to question a witness himself 
as to previous and contradictory accounts which he had given 
of the story to others, but not to contradict his story by the 
evidence of others adduced on the prisoner*s part.^— It may 

1 Burnett, 601.— Sytne, 121. 
s l^rials for Tfeason in Scotland, Vol II. p. 71. 
' Burnett, 001. « Syme, p. SO. 6 Burnett. 602. 

Trials for Treason in Scotland, Vol. 11. p. 226.-2 Hume, 401. 
7 Burnett, 602 8 8 Hume, 409.— Phillipi ob Evidence, 1, 292. 

9 Alison, 3£25.— Shaw, 2S7.~-In the case of Brown and Henderson, (9th 
July, 1832,) for assault, the prosecutor, with s view to ulterior proceedings 
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h9 TMMMfeed, «kat ia all cues In ^ponfngr ttf ttmterMlinM, 
the witness vmit give the whole words, If he ean reOelleet 
them ; if Aot, tiie mbttanoe. He is not allowed to giro M» 
impmnAmm or vndefttandingf of the reiult; not conneeced 
with eltfaer the wot4« or the ttabstanee.' 



CHAPTER II. 

SUFFICIEKCY OF EVIDENCE, 

WfiAT has heen hitherto said relates to the materialt of 
evidence^ hoth as regards the witnesses, and the articles pro- 
duced, and the facts to which the witnesses are allowed to 
speak. This matter, as has heen seen, is for the most part 
the subject of precise rules, the application of which belongs 
to the Court. On the other hand, the sufficieMcy of evidence, 
or its capability to establish the point at issue, is the exclu- 
sive province of the jury, and, in their disposal of it, the 
Court cannot interfere. The sufficiency of evidence is not, 
generally speaking, the subject of any fixed rules, as every 
case differs more or less from every other case, both in the 
situation of the witnesses, and the nature of the facts to 
which they speak. A jury, therefore, in determining this 
matter, must be guided, for the most part, by their own judg- 
ment and discretion, upon a due consideration of the whole 
circumstances of the particular case.— The sufficiency of evi- 
dence may be regarded as depending, l«i. On the credibi- 
lity of the witnesses ; and, 2d2^, On the tendency or import 
of their testimony* 

SECTION I. 

OlEDlBILITY OF WITKE8SE8. 

Ik cinaidering the endibiiity of witnesses, it is necessary 
to attend to their partioular characters and ciroomstanoea, 

against a witneis, Tnoved that Mveral of the questions and answers should 
be reduced into writing. The witness was asked, inter alia, 'Whether, on 
a certain former occasion, be bad recognised the pannel, Hender s on, as 
one of the persons who struck kim, and having deponed in the negative, 
he was farther asked, Whetker on iMat, or anif other oectuhnt he had 
stated that he recogniMed Benderton as one qf the pet sons whostrveh him f 
On an objection by the pannels, the Court hem this question tncompe* 
tent— Unreported. i Trials for Treason in Scotland, Vol. II. p. 518» 



AHKi^ (ff WUm$B8i. 33 

and alto to the nature of the facta to whidi they speak* 
Where a witness of doubtful credibility is admitted to give 
eWdenoe, the Court sometimei declare him to be received 
*^ eum noUh** or ^< under resenration of his credibility to the 
assise,*' — ^phrases which import a recommendation to the 
jury, on the part of the Court, to be cautious in giving credit 
to his evidence.^ More frequently, however, at least in mo- 
dem practice, a witness, where he is admissible at all, is re- 
ceived without the expression of any qualification of this kind 
on the part of the Court. It is, of course, always the duty 
of the jury, in whatever way a witness may be received, to 
examine his situation and circumstances for themselves, and 
to attach that degree of weight to his testimony whidi they 
may think proper. 

JhUUy qf WUnems. 

In relying upon a witness, the jury must be satisfied of his 
abiUtff to state the facts accurately* The ability of the wit* 
ness may depend upon various circumstances, either relating 
to himself, or to the fact which he has observed. In the first 
place, his general intelligence may be remarked, as apparent 
in his demeanour in giving evidence. There are various 
degrees of intellectual weakness, which, though they do not 
exclude a witness, must, in some degree, discredit his testi- 
mony ; and these, so far as they can be ascertained, ought to 
be carefully distinguished by the jury. Any special defect in 
the witness's powers of observation should likewise be noticed, 
such as partial blindness, dea&esi, and the like.' It is also 
important to inquire, whether any temporary incapacity exist- 
ed at the time when the witness's observations were made, 
as, for instance, mkuncaiMn, In criminal trials, evidence of 
this kind is unfortunately extremely frequent. The degree 
of intoxication will be most accurately learned by ascertaining 
the nature and quantity of the liquors made use of, for a wit- 
ness is generally averse to confess that he was intoxicated. 
It is to be observed, besides, that witnesses in the lower ranka 
of life, in general, apply the terms of intoxication and drunk- 
enness only to the more advanced stages of inebriety. Thus 
it is sometimes stated by such witnesses, that a person was 



1 9 Home, 938. 

' Some individuals have pecDliarlties of organic conformatfoo, which 
muit l>e kept in view. There are some who cannot distingui«h certain 
colours, or are not aflbcted by them like the generality of men. In cases 
where the prisoner is sought to be identified by the colour of his dress, thb 
obteryatimi may be of some moment.— See Boithaal Judicial Eridenoe, 
P.M. 
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n/4 uit0]^ci|1iedy bmtttime h^ could ke^ hUfeeU^mlt is n< 
also to attend to the nature of the fact stated by the witness, 
and the oppox|unities which, he had of observing it ; whether 
it was done suddenlyj as often happens in cases of culpable 
homicide, and assault in sudden quarrels^r—whether it took, 
place ifi a crowd, or confused assemblage of persoDS,>^wbether 
it was seen by the witness at a distance,— or under any other 
circumstances unfavourable for observation. It should be 
noticed alsp, whether the fact was likely to attract the atten- 
tion of the witness, either as being, remarkable in itself, or 
as. haying sc^me. peculiar interest for him. In this view, it is 
proper to attend to the f^itness's previous habits of attention 
to particular subject-matters, and to ascertain whether the 
fact is such as falls under the ordinary course of his observa* 
tion, either professionally or otherwise. A surgeon, for in- 
stance, would be likely to obserye accurately the symptoms 
of a wound, and a land-surveyor the apparent distances of 
objects.^ — The fact may. be one as to which the witness en- 
tertains certain prepossessions, or prejudices. His habits 
of thought and feeling are therefore sometimes important. 
It often happens, in crimes of an unusual and atrocious na- 
ture, that witnesses in the lower ranks of life are biassed in 
this way. In cases of secret murder, for instance, where- 
suspicion has attached to any particular individual, the cir- 
cumstances are often unconsciously modified by the imagina- 
tion of bis neighbours, so as to confirm his guilt. In the 
case of Robert Brown, (12th July, 1824,) who was tried for 
drowning his illegitimate child, several witnesses swore that 
they had seen a mark in the mud at the bottom of the stream 
exactly corresponding to a child's body, and occasioned appa- 
rently by the body being pressed strongly against the mud,— 
the print of the head being deepest, it came out, however, 
that, previously to this impression being observed, a man on 
horseback had ridden several times into the stream at this 
very spot, «o that there could be no doubt that the mark 
obser^ by the witnesses was occasioned by the horse*s feet, 
and that their prepossessions against the prisoner had con- 
verted it into an indication of his guilt.'— It is probably in 
tiiis way* that we are to account for much of the evidence in 
the ancient trials for witchcraft in thia country, and also, 

2 Where a utritness testifies to a fact which is the result of reason ex.. 
ercised upon particular circumstances, his reasons for drawing that con- 
dusion are of importance, for tlie purpose of ascertaining whether his con* 
elusion was correct. This is particularly true with regard to all questions. 
of skill and science.— Suikie's Law of Evidence, 1. 460. 
' « Unreported. 



perhapSi for certain preternatural drcnmstances given in 
evidence in more recent trials. In the case of Terig and 
M 'Donald, (1754,) for the murder of Serjeant Davis, two 
witnesses deponed to having seen a spirit or apparition, which 
told them where the body of the murdered person was to be 
found, and that the pannels were the murderers.^ In variont 
cases, evidence has been given as to the bleeding of the corpse^ 
when touched by the murderer. In the case of Standsfield, 
(1688,) for the murder of his father, a surgeon deponed, that 
when the pannel touched the corpse, '^ it darted out blood 
through the linen from the left side of the neck."^ In a 
very recent case-^the trial of Hugh M'Leo^ for the murder 
of Grant, a pedlar, (Inverness, September, ftsi,)— ^ witness 
deponed, that he had heard a voice in a dream, that said td> 
him, that the pack of the murdered person was lying near a 
certain house ; the place was not named, but the witness got- 
a sight of the ground in his dream, as if he had bean awake ;r 
it was '^ ground fronting the south,, with the sun shining.on. 
it, and a burn running beneath the houses' * He had noti 
known the place before, but he went to it in coosequenQeiof< 
his. dream ; and the articles were found near it.'— -SometimcA. 
the nature of the fact is such as to impress the witness wiUi. 
exaggerated ideas regar-ding it. The extent of personal iji«- 
jury inflicted upon the witnesst in a case of assault or robbery,t 
may be considered as of this kind. In detailing such an jn^- 
jury, the witness naturally copies from the feeling of agita- 
tion and alarm which he experienced at the time, and tlins 
the description may be in some degree overcharged. There 
is, besides, a certain degree of indignation which must lurk in 
his mind against the author of his sufferings, and which 
may. involuntarily lead him to give a higher degree -of colour- 
ing to the fact than is warranted by truth,* Xhd most ac- 
curate knowledge of the injury will generally be.^tained by 
attending to the medical evidence^ where it exists, and to thle^ 
collateral circumstances, as, for instance^ the appearance and 

1 Burnett, 529. 

s Howell's State Triali, Vol. 1 L pi 1402— In an English cate, for the mur. 
der of a woman of the name of Norkott, in the reign of Charles I. the cler- 
gyman of the parish swore, that when the corpse was touched by one of 
the prisoners, the deceased opened one of her eyes, and shut it again, and 
thrust out her ring, or marriage finger, and pulled it in again, .and the 
finger dropped blood upon the grass.— Uargrave's Sute Trials, Vol. 10« 
App. No. 2, p. 5:9. . * Unreported. 

'* It is to be observed likewise, that in cases of this kind, the witness 
xoay have been in some degree incapacitated for accurate observation by 
terror and alarm. Mr. Justice Bailey, in reference to situations of this 
kind, remarks, that ** Fear has a very different eWsct upon diflfeient p^r- 
s<Mis ; in some it prevents the clear perception, whilst m other instances 
it assists in maUng an indelible Imprettlon**'— 1 Starkie, 469. 
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eondactof the injured penon immediately afterdie fiust. Acate 
occurred a few years ago^ of assault committed upon two ex- 
cisemen, while engaged in searching for an illicit ^tUlery in a 
remote part of the country. These individuals deponed, that 
they had received very severe injuries from the prisoners ; in 
particular, that they had been knocked dowih and Mdeed^ and 
ieai ufith sticks %* and that this violence had been continued for 
about two hours. It appeared, however, that inunediately after 
the assault, they had walked unassisted to an inn, at some dis- 
tance, where they refreshed themselves with whisky and water, 
and that next day they walked home, a distance of six or seven 
miles. These cyKumstauoes rendered it probable that some 
degree of unoonwrous exaggeration had pervaded the story o£ 
the officers.^-. Where the injury is inflicted, not upon the 
witness, but upon some person in whom he is interested^ as 
n friend or relation, the same sort of bias to es^^igerate may 
Baturally be supposed to exist. 

There are some facts which, from their peculiar nature, 
are more difficult to be accurately observed and remembered 
than others. One of these that may be noticed is Personal 
Identity, a fast which very often comes to be of importance 
in criminal trials. Those matters which are most substantial 
and dearly defined in themselves, are fitted to make the 
deepest impression on the mind. A distinct act, which one 
sees performed, is of this nature, as the firing of a gun, or the 
knoddng down of a man. Personal appearance, as observed 
by a witness^ is of a much more indefinite and evanescent 
nature, and, accordingly, its eflects upon the mind are slighter 
and more transient.'-..It is always <^ peculiar importance, in 

1 TbMe oonsiderstions are often of importanoe indetem^ning the craffit 
due to Djfing i>ector«tfH>n«.— >Paris and FonUanque remark, that " A per. 
■on acting under the influence of bodily cuffering la very apt toftU into no. 
merous fallacies respecting tbe transactions in which he may have been 
pirevioufily eng«^, especially in such cases as usually constitute the dbglects 
of medioo-jadicuU inquiry, where the passions not unfrequentlT increase 
the natural distuxbarice of the mind: While tbe eagerness which is so justly 
idt for the detection of tbe author of tiie injury wul tend rather to height- 
en than to correct any hallucinations under wmch the suflSner may happen 
to labour ; for on su<Di occasions the Imagination is always ready to sumdy 
the want of testimony, and to fill up the spaces which actual ofasenration 
may have left vacant.**.-Med. Juns. VoL S. p. 7.— Reference is made Iqr 
these writers to the case of Richard Coleman, who was tried at the King, 
ston Assizes, in March, 1749, foi: the violation and murder of Sarah Green, 
when he was capitally convicted and executed. In this case, Coleman 
was podtively sworn to by Sarah Green, just before her death, as bdng one 
of the assailants. Two years after the execution of this person, it was dis. 
•overed that James Welch, Thomas Jones, and John MichoUs, were the 
guilty parsons. NichoUs was admitted King*s evidence, and the other two 
were convicted and executed.— Vol. & p. 143, note, 

> It is proper to observe, however, that some persons possess a pecuBar 
faculty of recognising the human features. George the Third is said to 
have poasened this power in a very xemarkallle degree 



evidence of thii kind, to ascertain the meant and opportoni* 
tiei which the witness had of observing the person of whom he 
speaks. Thus, there is often doubt in regard to identity, where 
the crime was committed in a tumultuous meeting, at night» 
by persons disguised, and not recognised by any particulaF 
mark, especially if they were previously unknown to the witness, 
fiometimes the resemblance of one person to another creates a 
difficulty, as does change of dress, and the effect which lonur 
confinement often has on the appearance of the prisoner.* 
To these may be added, the effects of age, climate, diseases, 
and jwssions of the mind, and those changes whidi may be 
produced by art. In the English case e# Joseph Redman, 
(1822>) for robbery on the King's highway^ the person robbed 
stated, in his cross-ezamination, that he knew a man of the 
name of Greenwood, so much like the prisoner with his hat 
on, that he should hardly know one from the other. Green- 
wood was in custody, and appeared at the bar, when the si- 
milarity struck every body with astonishment. The prisoner 
Redman proved an oAM, and the- jury returned a verdict of 
not guilty.* In the English case ef Robert and Daniel Per. 
ieau,(twin brothers,) tried and executed for forgery, in 177A> 
Mr. Watson, a money -scrivenei^ who had drawn eight bonds 
by order of one or oUier of the brothers, hesitated to fix on 
either, in consequence of their great personal resemblance ; 
npon being pressed, however, to make a positive declaration, 
he at length fixed upon Daniel*' An individual was tried 
before Judge Livingston, at New Yoric, in 1804, for bigamy. 
He was charged as Thomas Hoag, but stated himself to be 
Joseph Paricer. Several witnesses swore that they had 
known him under the name of Thomas Hoag, among whom 
was a female whom he had married, and afterwards deserted. 
It was stated that Hoag had a scar on his forehead, a small 
mark on his neck, and ^t his speech was quick and lisping. 
AU these peculiarities were found in the prisoner. Two wit* 
nesses deponed, that Hoag had a scar on the sole of liis foot ; 
but, on examining his feet in Court, no scar was foand. It 
was farther proved, that, at the period of his alleged courtship 
of the second wife in Westchester County, he was doing duty 
as a watchman in the city of New York. The jury acquitted 
him*^— Scars and marks on the person of the prisoner, often 
add great force to the proof of identity. In the case of David 
Iiittle, tried at Glasgow, for stouthrief, (January, 1831»)one 
ef the witnesses, a servant of the family attacked, stated, that, 

1 Burnett, WS. 

sSPariiandFonblanqae, 14S,iiaCr. siud. 

« BsdE^ Med. Jurii. S4.-l>u]ilop*s Edit. 
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at the time the crime wds committed, he had ttnick the pri*^ 
loner a violent blow on the head with the handle of a rake, 
and that he had no doubt that the blow mutt have left a scar. 
On examination in Court, a scar was found on the prisoner't 
head, exactly in the situation described by the witness. Little 
was convicted.^ — Thede^eeof light under which the prisoner 
has been observed by thewitness is often important. In the 
case of Balleny and M ^Neill» (24th Jan . 1 825,) for house-break- 
ing, a witness swore to the identity of the pannels, from having 
observed them by the light of the lamps of a stage-ooach in 
pa8sing,.»the witness having been on the top of the coach, 
and the horses gilng at their ordinary speed at the time.* 
In a case which occurred in France^ in 1809, of a person 
•hot in the night, it was stated, that the flash of the pistol 
enabled the witness to identify the features of the assassin. 
The poasihility of the statement was referred to the physical 
dass of the Institute, who reported against it. M. Foder^ 
who relates the circumstance, is inclined to believe, that if 
the persons be at a small distance, attd the night be dark, such 
an event is by no means impossible.' In the English case of 
Haines, (1 799,) for shooting at certain Bow-Street officers, 
one of the persons attacked deponed, that the assailants were 
two meh on horseback ; that the night was dark, but, from 
the flash of the pistols, he could distinctly see that one of the 
men rode a dark-brown horse, between thirteen and fourteen 
hands high« of a very remarkable shape, having a square head, 
and very thick shoulders, and altogether such that he could pick 
him out of fifty horses, and that he had since seen the horse. 
He also perceived,^ the tame flash of light, that the person 
had on a rough shag brown great'^oat.^— -In some cases, where 
there has been reason to presume that the witnesses would 
ffpeak rashly, or unfairly, as to the identity of the prisoner, 
the Court have allowed him to be removed from the bar, and 
placed among the bystanders, previously to the witnesses 
being brought into Court. This practice, however, has been 
rarely resorted to, and is justly reprobated by Mr. Burnett, as 
a toare to the witnesses.^— Where evidence is given m to the 
identity of a dead person, it ought to be received with great 
caution, unless the witnesses found their knowledge upon some 
indelible marks in the dead body, as to which they cannot be 
mistaken ; for it often happens, that, soon after death, a total 
dliange of the features takes place, so that it is impossible for 
the most intimate acquaintance to recognise the person. In 
the case of Blinkhorn, (7th June, 1824,) for the murder of 

1 Unreported. > Unreported. * Med. Leg. 1. 1. p. Sa 

4 3 Pans and FonbUoque, 143, note, 

ffiuroett«50ft. 



her dsu^ter, the witnenses strore to the idtentity tof thfe body, 
diiefl^in consequence of a scar on the nose, though the corpse 
had lain for ahout three weeks under water.^ A case occnrrM 
in England, in 1*81 7) where,* on an inquest, an' old man de* 
dared a dead female to be bis daughter. On intrestigation, 
however, the daughter was found alive, and was produced 
before the Coroner. Tiie resemblance' between the dead and 
living woman was very great.^ Mr; Dunlop, in' his edition 
of Dr« Beck*8 work, states the following case : — ^ A resur- 
rection man was tried for raising the body of s young woitaan 
from the church-yard of Stirling. Nine iireeks after death 
die body was diseuvered, and Identified by all the relations, 
not only by the features, but by a mark which 'tbey believed 
could not be mistaken, she being lame of the left 1^, which 
was shorter than the right. The jarywere convinded that 
the libel was proven, and gave* a verdict 'according^ly. Now, 
I am oertain that this was' not the body of the woman who 
was taken from th6 church-yard of Stirling, but one that, at 
least six weeks after the time libeUed, was buried in the 
ohurch.yard of Falkirk, from which she was taken by thib 
man, who also took the other, for which he was tried. She 
also was lame of the left leg.'*^ Where the body has been 
disfigured by wounds, or by the natural progress of decay, 
'proof of identity is often impossible.^ — The identification of 
miimale may sometimes be necessary in criminal trials, as in 
cases of horse-stealing, sheep-stealing, and the like. Gene- 
rally speaking, it is much more difficult to distinguish Ite^ 
tween animals than individuals of the human species, though 
It is said that shepherds, and others, accustomed to the con- 
tinual view of animals, can discern as strong differences in 
their forms and features, as in those of the human species.^ 
Sheep in general are distinguished by a mark on some parti* 
enlar part of the body, to which the witness cifin refer. 

Another kind of fact, as to which witnesses are,- generally 
speaking, liable to fall into mistake, is that of oral statements^ 
and declarations made by another. It has been already seen, 
that the law only admits this sort of evidence in particular 
situations.^ Casual expressions are always liable to be mis- 
taken, and inaccurately remembered, and their meaning it 

1 tJnrepbrted. ' Smith's Prlnciplei of For. Med. 500L 

s Beck« 225, iu>fif.->Th}s case was refened to in the trial of 6len for 
murder, (lOth Nov. 1827,) when the Lord Justice-Oerk dbserved, that 
the drcuinstance waa fresh in hts reobllection, and that, in consequence 
of t he discovery alluded to by Mr. Dnnlop, the man had a pardon.-^ 
Syme, S7S. 

« See below, - Evidence in Hontiddfi." 

A 1 Paris and Fonblanque^ 821. '8m before, p. SO, 



40 MH^ </ tVUnmei. 

liable to be initrepreieiited and exaggerated. Saefa worde, 
betides, are often spoken without Berious intention. Foster 
layiy *^ Words are often misreftorted, whether through igno- 
ranoe, inattention, or malice, it matters not to the defendant ; 
he is equally affected in either case. And withal, this eyi- 
denoe is not, in the ordinary course of things, to be disproved 
by that sort of negative evidence by which the proof of plain 
facts may be, and often is, confronted.**^ Mr. Starkie observes, 
that *^ A hearer is apt to clothe the ideas of the speaker, as 
he understands them, in his own language, and by this trans- 
lation the real meaning must often be lost. A witness, too^ 
who is not entirely indifferent between the parties, will fre- 
quently, without being conscious that he does so, give too 
high a colouring to what has been said. I once heard a 
learned Ju^ge, in summing up on a trial for forgery, inform 
the jury, that the prisoner, in a conversation which he had 
had with one of the witnesses, had said, ^ I am the drawer, the 
acceptor, and the indorser of the bill.' Whilst the learned 
Judge was commenting on the force of these expressions, be 
was, at the instance of the prisoner, set right as to the state- 
ment of the witness, which was, that the prisoner had said, 
* I know the drawer, the acceptor, and the indorser of the 
hill.* Had the witness, and not the Judge, made the mis- 
take, the consequences might have been fatal. The prisoner 
was acquitted. *"«-In evidence of this kind, it is ^f peculiar 
importance to attend to the circumstances of the witness,-.!- 
his interest and prejudices,'-^-and the likelihood of his having 
had his attention engaged by the language made use of. It 
sometimes happens, in cases of murder, that threatening and 
mysterious words are said to have been spoken by the prisoner 
previous to the murder, or immediately afterwards, which are 
founded on as circumstances against him. Sudi expressions, 
which are generally of the nature of hints or innuendos, are 
in great danger of being interpreted by the witness, rather 

I Foster, S43. 

> I Starkie,468.— See also Burnett, 566.— In the English case of Giles, 
(1€B0») for anaulting and attempting to murder Mr. Arnold, a magistrate 
who had been active against the Papists, it appeared that, subsequently to 
the assault, the prisoner employed a cutler to rei>alr a sword for mm. The 
cutler, on examining tiie sword, which was injured, said, " What, have 
you been fighting with the devil f" According to one witness, the pri- 
soner answered, ** No ; urith damned Arnold." But another witness, who 
was also present on the occasion, swore that his answer was, *< No ; Jbr I 
never met with Arnold,** The prisoner was convicted.— HoweU's State 
Trials, VoL 7. p. lisa 

B In the English case of Canning, (1753*) for perjury* committed on the 
trial of Mary Squires, evidence was brought as to an admission of guilt 
made by Squires while in prison. The facts of the case, however, shewed, 
that the witness had been mistaken, probably flrom preccmceived opLoions 
of the pxisQoer*! «uilt— UoweU'i State trials. Vol. 19. p. S8S. . 



aooordiag to hir inbieqaent Tiews of the oaae, than Moordiog 
to his anderaUmdiiig of the language at the time. Reference 
may here be made to the English case of Spencer Cowper, 
(1699,) for the murder of Mrs. Sarah Stout. Three other 
gentlraien, Marson, Stephens, and Rogers, were tried along 
with Mr. Cowper for this crime. It appeared that Mr. 
Cowper was in company with the deceased, at her mother's 
house^ on the night of her death, and that they went out 
about elcTen o*clock, whether in company or not, could not 
be ascertained. Mr. Cowper did not return, though he had 
promised to stay at Mrs. Stout's that night; and next mom* 
ing, the body of Sarah Stout was found floating in a river in 
the neighbourhood. The three other prisoners came to their 
lodgings in the same town, (Hertford) about eleven o'clock 
that night. One of them (Marson) appeared to be very hot. 
In the coarse of conversation, as deponed to by the landlord and 
two other witnesses, they put several questions to the land- 
lord, regarding Sarah Stout. Marson said, *' She hai thrown 
me off, but a friend of mine will be even with her by thia 
time.'* Rogers said, he was in with her, and afterwards said 
that her business was done. One said he would pass his 
word that Mrs. Sarah Stout's courting days were over. One 
of them asked if the business was done? And another an- 
swered he believed it was; but if it was not, it would be 
done to-i^ght. They mentioned Mr. Gowper's uame.'«-Nezt 
day Marson and Stephens were seen in company with Mr. 
Cowper.— This wai the whole evidence affecting the prisoners. 
The case, therefore, rested materially (indeed, in regard to 
Marson, Stephens, and Rogers, almost wholly) upon the ey« 
presaions they were said to have used. These prisoners ad* 
mitted that they had spoken of the deceased, and produced 
evidence to shew the reason of it. It appeared that a friend 
of theirs, a Mr. Marshall, had paid his addresses to her, and 
that she had rejected him, and that, in jocular conversation* 
they were asked by some of their acquaintances, when they 
went to Hertford, to bring an account of their friend's mis» 
tress. It was this circumstance that induced them to speak 
of her to the landlord. Marson said it was possible he might 
have used the words, ^' My friend may be in with her," in re* 
ferenee to Marshall, but he did not remember saying any 
thing like it. They all denied having said any thing of her 
courting days being over— -The jury acquitted the prisoners. 
•r-It would appear, from the statements of the witnesses them* 
selves, that it was not till they heard of the death of Stout 
that they began to think that the expressions which liad been 
used intimated violence against her. It is probable^ thereforc^^ 
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that th«M wItnMses, stnick with the eainddenee of thne 
ttnmgen having spolLen of Stout in a way which they ooold 
not fuily undentand, on the very night when she had luf- 
fefed a violent death, had been induct to believe that these 
ezpressioiis we^ such as connected the stnuigers with the 
supposed murder.^ 

Another circumstance, as to which witnesses are liable to 
fell into error, is the time when any act todc place. This is 
a matter of importance in almost all trials, and especially In 
those where the prisoner rests his defence on the plea ot 
•nUbi, for in such cases, it is only by accurately comparing 
the time of the facts, as stated by the opposing witnesses, 
that k satisfactory conclusion can be arrived at. The proof 
•of time is important only as an accompaniment of some fact. 
There is, however, for the most part, no connexion between 
the fact and the time, that can impress the mind of a wit- 
ness as to the latter circumstance. The faei takes place be- 
fore his eyes, and must be observed by him, with more or 
less accutacy ; the time is generally not appiarent, and is dis- 
regarded by the witness, unless his attention is particulady 
called to it. — When a witness speaks pointedly as to time, it 
is always of importance to ascertain his cause of knowledge, 
or the reasons whioh induced him to observe and remember 
the circumstance. The prisoner's witnesses, in a case of 
alibii often attempt to fix precisely the time when they saw 
the prisoner, either by having heard a clock strike, or by 
having examined their w&tches, though th«y are unable to 
explain why the hour made any impression on their minds.-— 
Where any conversation has taken place as to the hour, it is 
always a material circumstance, as serving to explain the re* 
collection of the witnesses. In an English case of highway- 
robbery, the robber, after committing the crime, rode to the 
<Bstanoe of several miles in an incredibly short space of time, 
^Oid appeared in a tavern, where he instantly inquired what 
o'clock it was, complaining of the inaccuracy of his watch, 
and alleging that it was not so late, by some minutes, as was 
said. His object was to fix accurately in the minds of the 
persons present the time of his appearance among them, in 
order that it might appear impossible that he had committed 
the robbery. His scheme, however, was defeated, as he had 
been seen riding with remarkable speed towards the tavern, 
8S if from the place where the crime had been committed.— 

1 There wu much doubt in this case, whether the death of the deceaiea 
bad tteen ocicadoned by ndcide, by tbe act of a murderer, or by mere acci- 
dent. The caie was triedin July, 1009.— Howett's State Trials, VoL IS. p. 
IIML 
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In the case of Smith and Brodie, (1788,) for honsebreakiDg, 
the act was prored to have taken place abonthalf past eight 
on a certain evening, and Brodie's presenee on that occasion 
pOBitively sworn to. Two women, of indijQPerent character, 
swore that Brodie was with them, in the same town, from 
eight till next morning. The jury convicted, partly on ac- 
count of the low credit of the women, and partly because no 
sufficient reason was given for their noting the hour and 
night to accurately.' 

Integrity cf WUnetfes* 

It is necessary to take into view the inUgritp of the wit* 
ness, as well as his ability. It has been already seen, that 
persons standing in particular situations, are excluded alto- 
gether from giving evidence, on the presumption of want of 
integrity ; as, for instance^ infkimous persons, near relations, 
and the like. Those to whom the disqualifying rule does 
not apply, are, of course, admissible, though it Bometimes 
happens that the integrity of such persons labours under 
strong suspicions, as, for instance, where they are of de- 
praved character, though not legally infamous ; or where 
they are connected with the prisoner by the ties of Mend- 
ship or interest. Of the credit due to such witnesses, the 
-jury, of course, must judge. A witness of depraved charac- 
ter may perhaps be relied on, where there is no inducement 
for misrepresentation ; but it must be observed, that it is 
often difficult to detect the motives which may influence a 
corrupted mind. It will be for the jury to consider, in sudi 
a case, whether they will be satisfied with the apparent ab- 
sence of a motive, or whether they will require some assur- 
'anee of its actual absence.^ — The conclusions of a jury, as to 
the integrity of a witness, may rest either on positive evi- 
dence as to his previous situation, conduct, and character ; 
or on presumptions drawn from his connexion with the par. 
ties, or the suliject-matterof the cause, and thb various cir. 
cnmstances by which he may be biassed and influenced. His 
situation in society is also to be kept in view. Mr. Starkie 
remarks, that, though the obligation of an oath be equally 
strong in every condition of society, yet the consequences of 
detected perjury are much more serious to a person in a 
situation ^ public confidence, than to one in an inferior con- 
dition ; and hence the inducement to prevaricaite is g^reat^ 
in Uie latter case than in the former.^.i-Something of the 

12 Home* 418: «iStarkie»46S. ;sid.5I8: 
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eharacter of the witnen may be oooasionaUy learned from 
hit own statements. In the trial of Stewart, (1762,) for tiie 
murder of Campbell of Glenure, one of the witnesses stated, 
that, on a certain occasion, soon after the murder, several 
artides were brought to him which belonged to one of the 
persons suspected of the crime ; that the witness refused to 
receive the articles, but told the person who brought them^ 
to deposit them in a particufar place, and go awaj, and then 
he (the witness) would take them. This he did, (as he said,) 
in order that he might be able to swear safely that he had not 
got the artieles from the man,^ It is plain diat this person's 
ideas of an oath were such as to throw discredit on his whole 
testimony.— In judging of the integrity of a witness, his 
demeanour in gfiying his evidence is important. Sir Williani 
Blackstone observes, that ** as much may be frequently coU 
lected from the manner in which the evidence is delivered, as 
the matter of it.'" Hence arises one of the great advantages 
of otva voce examination, which not unfrequently suppfiee 
the only true light by which the chacracters of the witnesses 
can be appreciated. Forwardness on the part of the witness, 
in testifying that which will benefit the party for whom he 
is called, reluctance in giving adverse evidence, slowness in 
answering, evasive replies, aSfectation of not hearing or not 
understanding the question,' precipitancy in answering, 
without waiting to hear or understand the question, manifes- 
tatioBs of zeal beyond what the occasion calls for, flippancy, 
and levity of manner, coldness and apathy in describing in- 
juries which would naturally excite a contrary feeling, are 
all, to a greater or less extent, indications of insincerity.^ 
A witness, however, sometimes expresses himself in a con* 
fused and hesitating maimer, from mere awkwardness, or 
from superabundant caution. This kind of hesitation is 
very general when the witness is plied with questions of a 
hypothetical nature^ and when the answer is not so much an 
act of testimony as of reasoning, such as^ Jf it had been so, 
must you. not have reooUeeted f ^o* Where proof is actually 
.given of a £Mt which a witness could not but know and re> 
collect, his expressing himself with doubt and uncertainty 
is, in general, to be regarded as an act of wilful misrepresent- 
ation.^-.^ fUshonest witness generally avoids giving a min- 

* HoweU*a state THals, Vol. 10. p. 1. > S Blackct Com. 373. 

' Mr. £▼•!» observes, that a Welsh witness, who intends to gire un« 
Ikir testimony, alwavs aftecu an ignorance of the EngUsh language, in 
ooniequence of which, br the intervention of an interpreter, he has tmw 
to prepare his answer.— 2 Pothier, S58.— Evans' Edit. 

«lStarlEiew457and52i. 

• f Evans* Pothier, 258..-." There are some Itets whose absolute or re- 
lative importance to the individual is to great, that* unless we suppose an 



Qte detail of circnmttimwii, by which he dimlnlihei the 
chaDoe of contradiotion. He often ezhibita anxiety to re* 
concile apparent diBcrepanciet» and to anticipate objectiou to 
his evidence,^ and he generally pretends to remember the 
most minnte circumstances with as much accuracy as those 
of interest and importance. A witness who prevarioates* in 
ordw to secure a particular object, will generally take care to 
make his evidence sufficient for the attainment of the end in 
view. He will not swear falsely, and, at the same time, in 
such a manner as to forego the adrantage which he proposes 
to himself. He will speak precisely and distinctly to all the 
drcumstances which are material to his object, and he will 
take care to exhibit no doubt or hesitation as to his recollec- 
tion of the facts.' It tiius frequently happens, that the glare 
and superfluity of a witness's testimony, when bearing on a 
particular point, carries with it a suspicion of its truth, 
while a contrary effect is produced, by evidence of a compa- 
ratiyely weaker kind.— In all cases, in judging of a witness's 
integrity, his reason for knowing the fact (his causa acieniUtg 
as it is called) is of material importance. In general, the 
causa sdeitiia appears from the story itself, but where it does 

almost total decay of his facuUies, it U not credible that they should be 
cffiiced ftom his memory by any length of time^ Ask a man, whether be 
once saw a murder perpetrated before his eyes, or whether his father, 
with whom he had lived twenty years, was blind or not ? No interval of 
time can throw a shadow of doubt on facts like these. A fkct alio may 
be important through association. A spot of blood, observed in a certain 
place, may serve to indicate a murder; a knife of a particular appearance 
may indicate the person of the murderer. These circumstances become 
important to tiie witness, from being connected in his mind with the 
idea of an atrocious crime ; taken separately, they would be nothing, they 
would be forgotten as soon as perceived.**— Bentham's Judicial Evidence, 
P.S5. 

1 In reference to the peculiar style of the writers of the Oospels, Dr. 
Beattie observes, that ** no remarks are thrown in to anticipate ob- 
jectikms, nothing of that caution which never fidls to distinguish the tes- 
timony of those who are conscious of imposture, no endeavour to recon- 
eile the reader's mind to what may be extraordinary in the narrative.'* 
And Duchal. (as quoted by Paley,) in regard to the same subject, remarks, 
that ** It doth not ^^pear that ever it came into the mind of these writers 
to consider how this or the other action would appear to manldnd, or what 
obiections might be raised upon them. Without at all attending to this, 
fhey lay the fiu;ts before you, at no pains to think whether they would ap. 
near cxedQble or not. If the reader will not believe their testimony, there 
is no help for it ; they tell the truth, and attend to nothing else."— Faley*s 
Evid. of Chris. Part 8. c a 

s <« Whenever a paper it forged with a {MrtiCHlar intention, the ^sr. 



I of the forger to establish the p<tot in view, his solidtude to cut off all 
doubts and cavils, and to avoid any q»earanoe of unoenaintv, seldom fidl 
of prompting him to use expressions tne most explicit and full to his pur. 
pose. The passages foisted into ancient authors oy heretics are examples 
of thiSL A forger is often apt to prove too much, but seldom falls into the 
error of proving too little. '*-»Dr. Robertson's Dissertation on Damley's 
Murder, p. 24&. 
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not* the witnaM most be oallfd .on te a perticoler espkni^ 
tioii.^ 

J^ttfli^ of Wiitutsei, 

Another drcumttanoe affeetiog the csredibility of tettioMmy 
if the number of the witnettee. Upon this point, it is neee«« 
sary to attend to the distinction between direct and ciretim» 
Hantial eridenoe. Direct evidence occurs where the wit- 
nesses swear to the actual commission of the orime^ as ob- 
served by themselves ; circumstantial evidence, where they 
swear, not to the actual commission of the crime, but to cer- 
tain facts which are supposed, with more or less probability, 
to be indications of it. In cases of direct evidence, two wit* 
nesses are necessary to constitute legal proof ; and if, there, 
fore, in such a case, only one witness is produced, the jury 
must acquit ; his testimony, unsupported by any other evi- 
dence, being held incredible in the estimation of the law.* 
Accordingly, in the case of Anderson and others, (1725,) 
tried for deforcing the revenue officers, and carrying off some 
barrels of soap, the jury, as to certain of the panneL, having 
found it proven, ^' by one witness," that they were seen carry, 
ing off some of the barrels, these pannels were assoilzied.'.—. 
Where only two witnesses are produced, in a case of direct 
evidence, the proof is not sufficient, if one of these witnesses 
stand in a situation of doubtful credibility, as, for instance, 
an associate in the crime, or one who has been punished for 
an infamous offence, though not convicted by a jury. Upon 
this principle, a robber cannot be condemned on the testi- 
mony of his associate in the crime, and that of the person 
robbed.^ Of course, the defects, and even the total want, 
of a second witness, may be supplied by circumstances, and 
in such a ease as that of tha robber just noticed, Baron Hume 
remarks, that a few slight circumstances ought to be suffi- 
cienC.^ A situation of this kind must, however, be judged 
of by the jury, and cannot be made the subject of any gene* 
ral rule. — In case« of circumstantial evidence, whether oc- 
curring pure and by itself, or in conjunction with direct 
evidence, two witnesses are nol necessary to each circum- 



1 It has been remarked by Lord Hailes, that ** It is difficult always to 
assign the causes which originally fixed a fact in the memory. There are 
many things which impress an idea upon the memory, and that idea will 
remain atter the cause of its impression has been effaced."— Speech in the 
Douglas Cause, 1767. 

» 1 he maxim of the Civil law is, '* Unius responsio testis omnino noa 
audiatur." 3 2 Hume, 383. 

« Ibid. « Ibid. 
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stenoey beoaiue th« ooherenos of the safrenl oircaiiiitaiioet 
of tea M fully obnfinns the troth of the story* as if all the 
witnesses were depoiUDg to the same facts. A circainstanee». 
however, may happen to be of such capital importance, that 
an intelligent jury, will not receiye it on the testimony of one 
witness, at least, unless he is of the highest crediu^ Of such 
a case, however, the jury can be the only judges.^ In the 
case of Souter and Hog, (1738,) for attempt to suborn false 
evidence against a certain individual, each attempt, though 
made upon different persons, was held by the Court and ^e 
jury to be sufficiently proven by one witness.^ ."^his, how- 
ever, would not be held where the acts of the same crime 
have no conneauon with each other, as, for instance, the suc- 
cessive uttering of forged notes, at diffsrent places, to differ, 
'ent persons.^— >It is scarcely necessary to observe, that the 
force of evidence, ia all cases, is increased by the increased 
number of the concurring witnesses ; as it is more impro- 
bable that a number of witnesses should be mistaken, or that 
they should have conspired.to commit a fraud by perjury^ 
than that one or a few should be mistaken, or wilfully per. 
jured.^ It may be added, likewise, that the chance of de- 
tection, in the case of false evidence, is greatly increased by 
an increased number of witnesses, as the points on which 
the testimonies may be compared are thus greatly multiplied. 

Catmstenep of Testimony* 

Another important criterion of the credibility of testimony 
is its consistency. Where several witnesses concur in stating 
a series of particular circumstances, either their evidence is 
true, or it is the result of concert. If, therefore, concert is 
disproved, or rendered highly improbable, the evidence must 
be believed, even though the witnesses individually should 
not be entitled to much credit..i— The absence of concert may 

1 Mr. Burnett meatioiu the following circumstanoeg as of this kind :--> 
The corpus delicti in hoiuebreakuig ; posseasion of the stolen goods in 
theft ; the previous quarrel in homicide ; the procuring of the poisonous 
substance in murder by p<Mson. He adds, however, that no general rule- 
can be laid down with regard to such cases, because the other circumstan. 
ces proved will necessarily aSBact the proof of a fundamental fact, and tender 
it complete, though deponed to by only one witness.— Burnett, 5LS. 
^ 2 Huaoe, S:)4. » .MacUurin, 657. « 2 Hume, 3:^5^ 

5 The force of the united testimony of numbers, upon abstract mathe. 
matical principles, increases In a higher ratio than that of the mere num- 
ber of such witnesses. Upon these principles, if deflmte degrees of proba. 
bUity could be assigned to the testimony of each witness, the resulting pro. 
baUlity in&vour of their united testimony would be obtained, not by the 
mere addition of die numbers expressing the several probabilities, but b# 
a prooBMOf inulttpticstlon.-4 8taKkie»409. 
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tometimM appear fran the erideooe itself. Thm, wbere 
the tettimooies eoincide in numeroue minute and unimport- 
ant particulars, which the witnesses could not have foreseen 
would become ^e subject of ezaminationy the presumption 
^ that there is no collusion between them.^ Witnesses 
may, no doubt, fabricate coincidences eren on minute points, 
hut they can only do so to a certain extent, and thus their 
evidence will not be consistent and uniform throughout* 
Partial Tariances, however, as to matters which might na* 
turally have been overlooked^ or inaccurately observed by 
the witnesses, will not in general discredit their testimony.* 
•-In judging of variances, it is necessary to keep in view 
the character and situation of the witnesses, and the nature 
of the fact as to which the discrepancy takes place ; the ques- 
tion always being. Whether, under the whole circumstances 
of the case, the discrepancy can be held to have arisen from 
the natural defects of human observation and memory ? In 
this view, there is an important distinction between positive 
and negative testimony. It often happens, that discrepancies 

* Dr. Paley, with refisrence to historical evidence, aayi, *' The tnufrttai- 
«bie«« of the agreements, (which is to be gathered nom their latency, thdr 
minuteness, their obliquity, the suitableness of the drcumstances in which 
they consist to the places m which those circumstances occur, and the dr. 
cuitous references by which they are traced out,) demonstrates that th^ 
Ikave not been produced by meditation, or by any fhiudulent contrivance. 
But coincidences ftom which these causes are exduded, and which are too 
dose and numerous to be accounted for by accidental concurrences of fie 
Hon, must necessarily have truth fcx their foundatioa*'— £vid. of Chris. 
Fart 2. c. 7. 

s Dr. Faley observes. «« I know not a more rash or uopbilosophical con- 
duct <A the. understanding, than to reject the substance of a story Jb»y reason 
of some diversity in the arcumstances with which it is rdated. The usual 
character of human testimony is, substantial truth under drcunutantuil 
marie^. This is what the daily experience of Courts of Justice teaches. 
When accounts of a transaction come ttcaa the mouths of different wit- 
nesses, it is seldom that it is not possible to pick out apparent or real in- 
oonnstendes between them. These inconustendes are studiously dis. 
played by an adverse pleader, but oftentimes with little impression on the 
minds of the judges. On the contrary, a close and minute agreement in» 
duces suspidon <n confederacy and fk-aud. When written histories touch 
upon the same scenes of action, the comparison almost always affords 
ground for a like reflection. Numerous, and sometimes important, variations 
present themselves; not sddom, also, absolute and final contradiclions ; 

St neither the one nor the other are deemed sufBdent to shake the credi. 
itv of the main fact The embassy of the Jews to deprecate the execution 
of Claudian's order to place his statue in their temple, Philo places in 
harvest, Josephus in seed-time f both ootemporary writers. No reader is led 

S their inconsistency to doubt whether such an embassy was sent, or whe. 
er such an order was given. Our own history supplies examples of 
the same kind ; in the secooant of the Marquis of ArgyVs death, in the 
leign of Charles the Second, we hare a very remarkable contradiction.— 
Lord Clarendon rdates that he was condemned to be hanged, which was 
wtkumed the same doffi on the contrary, Burnet, Woodxow, Heath, and 
Eehard, concur in stating that he was behead^t and that he was am- 
donned upon the Saturday^ and executed upon the Monday. Was any 
reader of English history ever sceptip enough to raise a doubt whether he 
was executed, or not ?"— Evid, of Chxis. Fart 3. c. I. 



totWMn these two Undvof tesiiolenf eanr W tfttrifrot^A Ut 
imttendon or want of memory on the ^AtV of Chie ifs^fttitfe 
witness. Thus, for instance, if two pmons shotrM reitfain 
in the same room for the teme period of tiitre, kM one of 
them should swear that, during that thne,- h« heard A dock ih 
the room strike the hour, tind the other shoifld swear that 
jhe did not hear the ehdc Mtnkej it is very pdsbible tHat the 
fact might be tnJe, and yet eadi might swear truly. ^ The 
■dendusioOy however, would be diffefrent, if, in the pattietifar 
.oircumstanoes, the Degatire testhnony covM not be ftttriblitv 
«d to mistake ; as, for instance, if tli6 two persons were^pYSio* 
ed in the room for the express parpoie of asoertaiiiing Wh^ 
ther the dock would strike or not. — Discrepancies in eviddncb 
most frequently occur where the prisoner founds his defence 
on the plea of Mtbt, which is, in substante, an allegatfdli 
that be was at a different place at the time lirhen the critte 
was committed. That defence, accordingly, proc^ds on the 
assumption that the prosecutor's eridence is fiflse,^ and the 
.testimonies of the apposing witnesses are generadly, therls 
ifote^ of the most discordant kind. It rarely happens, hoW- 
ever, that a concerted oHbi is not detected by the coiltfsi^c- 
tiens whieh eoeUr Among the witnesses who Suppbrt h.' 

Fr^alMy of Testimony i 

The credit due to testimony depends also in sO'me' d^te 
on its probability f or, conformity with human knoWl^ge and 
ezperieAce.-^In ordinary cases, if a witness were to state 
that which is inconsistent with the known course of nature, 
he would probably be disbelieved, for it might be more prob- 
i «bte, in the particular instance, that the evidence was untrue, 

i 1 Starkie, 517. 

s This is alwayH the asafumption where the evidence for the proiecufKon 
18 direct* Where the evidence i» ciroitnutMUial, the assumption is nut ne- 
cessarily that the witnesses have spoken falsely ; it may simply be, that 
the inference deduced from their testimonies is erroneous. 

8 In the case of Divan. (18924.) for the murder of his wife, two wltoew^ 
iwore pointedly to an alibt. They stated, that, at the time of the munlor, 
the pannel was playins at cards with them in a public-house at some dis- 
tance from the place of the murder. Une of them said, tbat they played 
the Jir$i game Jor whisky ^ the second for aie, and the third far potter ;— 
the other stated, that they played the whole games for whisky s and they 
both assorted tbat they had perfect teeoUeciwn qf the fact, ihere was di- 
rect evidence of the prisoner's guile— Unreport^.—-In the caaeof HamSt. 
ton and others, (19lh July, 1886,) for the murder and robbery of a soldiSr 
in a ll^ld near Glasgow, it was stated by a witness for the aUM^ that, at 
the time of the murder, he heard one of the pannels, whom he pointed 
out, stTiang in his own house, the witness being in an adjoining house at the 
time. Two other witnesses for the aUi* swore that they were with that 
pannel in his house during the same time, but that there was no timging, 
either by thepannelj or any other penoju-^JJnxeBOttBit 



than that taeh to anomaly had oocarred. Instances of thit 
may be found in the evidence giren in some cases as to the 
appearance of the spirits of the dead, and the bleeding of the 
murdered person on the touch of the murderer.^ Mere im^ 
probability, however, is by no means a certain test for trying 
the credibility of testimony, without regard to the character 
and lituation of the witnesses ; for events, antecedently con« 
stdered improbable, sometimes occur, and their improbability 
ueually arises from want of more correct knowledge of the ' 
causes which produce them.* Our conclusion, then, in mat- 
ters of this kind, must depend upon a consideration of the 
nature of the fact on the one hand, and the credibility of the 
testimony on the other.'— In cases of murder, where the pri- 
soner is connected with the deceased by ties of interest or 
relationship, the plea of improbability is often resorted to. 
In the case of Stewart, (17^2,) for the murder of Campbell 
of Olenure, the guilt of tbe prisoner, it was contended, was 
rendered highly improbable by the fact of his holding a situ- 
ation of profit under Glenure, of which he fell to be deprived 
by the death of that person. The jury, however, upon the 
evidence, found him guilty. In the case of Divan, (1824,) 
for t\^e murder of his wife, the improbability rested' on the 
fact, that the deceased and the prisoner had lived together 
for many years, so far as appeared, in harmony, and that she 
had borne him children, and was a well-behaved and indus- 
trious wonuin* The evidence, however, clearly proved his | 
guilt, and the jury convicted accordingly. The improbabi^ 
. lity arising from the prisoner's previous conduct and charao- ^ i 
ter is also frequently founded on. Thus, in tbe case of ' 

1 Mr. Burnett sayt, that circumstaDces of this kind " would probably not 

now be admitted to proof," (p. 529) their ioaprobability being fo great, 

that the jury could have no alternative but to reject them.— See Ben- 

tham's Rationale of Judicial Evidence, Vol. 3 p. '4?d8. 

8 This is apparent from the well-known instance stated by Locke. The 

. Dutch ambassador told the king of Siam, that in his country the water 
was so bard in eold weather, that it would l)ear an elephant, if be were 
there. Ihe king replied. Hitherto I have believed the strange things you 

. have told me, because I looked upon you as a sober fair man, but now I 

. am sure you lie.— Vol. 2. p. S76. 

3 It must be <* a decision between the abstract improbability of the fact 
related, and tbe particular improbability of the immediate relation, under 
all itsarcumstances, being false.'*— Evans' Potbier, 2. 254.— Mr. Evana ob- 
serves, ** I have witnessed several cases which called for the practical ap- 
plication of this distinction. The one which at present occurs to me is an 
action against a man for bowing the field of another with dock seeds, a fact 
which was positively swoin to by a casual observer, and confirmed, among 
other c'ucumstances, by the growth of the docks in the course which he 
had taken. It was contended to be highly improlMtble that any man should 
be guilty of such malignant conduct ; but it was answered, that it was 
much more improbable that the witness, who had no connexion with the 
one party, or animosity against the other, should gratuitously involve him- 
self in perjury in attesting the fact which was so corroboiatcd*** 
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tStewart just noticed, it was pleaded to the jary, as a gron 
improbability, that a person in the situation of the prisoner, 
holding the rank of a gentleman, and of irreproachable char* 
acter, should at onoe have become an assassin** 

Sffeei qf FaliOood. 

^Vhore there are groands for h<dding that a fact stated by 
a witness is untrue, it must, of course, be thrown altogether 
out of view by the jury.— Where it appears that the.untrwB 
statement has been made from error, the other evidence of 
the witness will remain unimpeached* except in so far as the 
error may affect his character for ability. M'here, again, 
the untrue statement has been made from dengn^ the evi- 
dence of the witness must be thrown aside altogether, on the 
principle that a witness who gives false testimony as to one 
particular, cannot be credited as to any.' This rule, how. 
ever, does not apply to the evidence he gives against the party 
in whose favour he has falsified. Where it is doubtful whe. 
ther the untrue statement arose from error or design, the 
presumption of law, in favour of innocence, will assign it to 
the former, rather than to the latter origin. 



SECTION II. 

TENDEKCT, OR IMPORT OF EYIDEKCE. 

The last matter to be considered in judging of the suffi. 
ciency of evidence, is its tendency or tmjDor/.— -In cases of dim 
reel evidence, the import of the proof can never be attended 
with any difficulty ; beoausCi in such cases, the witnesses 

1 The English case of Squires and Wells, (1753,) for the robbery of Elis- 
abeth Cannitiff, furnishes an example of very improbable evidence. Can- 
ning stated, t&t she was attaclced by several persons on the public roa^ 
and dragged to the house of Squires, where part of her clothes were taken 
off, and she was shut up in a room, where she remained for about four 
weeks, and that her only means of^ subsistence during that time was a 
pitcher of water and a quartern loaf; that she saw none of the people of 
the house during that period, and that she at last effected her escape by 
leaping out at a window, which was near the ground, and that she had 
never made anv previous attempt to escape. Upon this evidence, which 
was partly confirmed by a woman of bad fame, who lived in the house, the 
jury convicted the prisoners, and Squires was condemned to death. For. 
tunately, however, before the sentence was carried into execution, some 
circumstances occurred tending to throw suspicion on the veracity of Can- 
ning; the prisoner was accordingly respited, and eventually Canning waa 
brought to trial for perjuryi found guilty, and sentenced to transportation. 
—Howell's iiUte Trials. 

^ Ihe maxim of law is, Faitum in wto,faltum in omeibus. 
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Mvv«d by dieMt«lrM,«M«> that^ Mfpotiag Ike cwdiMliiy of 
tMr ttttioMay to be muAthAtd^ ikt inlewnwe «f «ke pri« 
soner's guilt netcftuily foU»wt» Ja cmm of fi n m imtotilMrf 
evidence, ageini this matter may often be the subject of coo« 
siderable doubt, as the irtt a eii C Sy ia these cases, do not speak 
directly to the fact at issue, but to certain other facts which 
«#0 m^pfottA lo^be indteMiOBs ef iw^ The B«^Mfe 4>f the 
•present seetiaa will tkeffefiore fiUl to he OMMideced in rifer- 
4000 ehiciyi la ciroyiniintiel evidence* 

Tfra fdi'ce of clfcum^ltanthil erfdence dc^ettds Xip&ti the 
tisual or necessary connexion betwemi facts and circuto- 
•staiici>8, the knowledge of which cdnnexioii resnits from at" 
"penenne and reflection. Where It is known that a number 
of circnmttances are ne«ess*rHy or trsnally connected with 
'the fact hi dfspnte, and such cfrcuffistancjies Irre prored to 
exist, a presumption that the fact ia true arises, whidi is 
stronger or weaker, as obscfrvation and reflection shew that 
Its connexion with the ascertained circumfttance^ is constant, 
or is more or less freqirent.* — In every criminal trial, the 
fact in dispute Ut of course, the prisoner's guilt of the parti« 
cular crime charged, and the force if the evidence, therefore, 
depends on the coincidence between that fact and the cir« 
cumstances proved. Thus, for inetance, a person is found 
murdered ; another individual is proved to have recently be<- 
fore been quarrelling with him ; is immediately thereafter 
seen running from the place, and is, almost without any in- 
terval, laid hold of with a bloody instrument in his b(Mid, 
which he endeavours to conceal; and, when apprehended, 
he givfs false and contradictory answers ; these arcumsian- 
ces closely coincide with the fact that the person apprehend- 
ed committed the murder, and cannot rationally be accounted 
for on any other hypothesis. — The probability of the prison- 
^r'ft guilt must always be proportioned to the nature, extent^ 
«nd number of its coincidences with the cxreumstanoes prov- j 



1 See before, p. 46. 

^ Arirumentum est neoe«Mr1uin cujtti eomeqnentte eset Reeettaria, ve- 
luti eoivitse earn qva fcperU ; eontinj^cns, cujus coRsequentis est probo- 
bills, velati coetlem fedsse qmi ctwntatma est. Conting«ntm argumerta, 
qMani\is slnguhi fldein non fbciant, plnra tamen coojuncta crimen nant. 
festare posnunt Hnc appellantur presumptlenes : presumptio enim nihil 
aliud esc quam argumentum verisimile, communi sensu pereeptum, ex eo 
quod plerumqiie fit, auc fieri inteliigttor.— Matb. de Crlm. tit. 15, cap. 6. 
•~<* When the iact Itself cannot be proved, that which cones nearest to the 
proof of the fact is the proof of the circumstances which necessarily or 
usually attend such facts, and which are called presumptions, and not 
lauofs, for they stand instead cf the proofs of the foct, till the contrary be 
fured."— Gllbcrton BeideDce. 
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c4 f <nd .wliw^ ibwu ffai—'dwKW mt^uadbfrn 'Uttt»A» the 
Uuiih of any ttduv kyyotherit e aeo e Ji a i giy gtnwxe ani im« 
pr»h»Wtf) thwpcMf itwiAoleat.^-— Somedaies the ooineicleii* 
00% tlMH^b few -ui'iuiaibMVAre -of ttieh a-iMilii«e m to es. 
dnde ftay-b«t^ooe:]i;ypecbeBU9 •• 4a t^e tuMauify eaie of' 
theft, where the prisoner is found in possession of the -goodly' 
iwentl^ralbsrith* crime, end gives no aoewitte teesplAin that 
pQiMssiiNm iorvtiiMighy menehaease) tliere are- only two' 
dfmmMtaoce^aMBely, the pasMsnoA'of the^geods, and the' 
ommion to aeeeantiiiritt,' the eirideooeeannot be regardedbe- 
otherwisetthan peelsotlf ^xmchieive. Of the same nature ie* 
thAiOttaenppoied tiyi^IiMd^Ckikie, w^ere a matt ie foond dead 
in a iMuse^ haviag been etalvbed «<th i^sirotd, and another if 
seen comiog out of the lieuse with a bloody sword in hie^ 
hand^ no otUer person haidng been in the houfee.— Iteften^ 
happesM that the eivcnmstanees are miunte and naimportant^' 
wheis taken . separately, and yet f«mish conelusiTe eridenee- 
by-theie siumbev aqd ^ouUnation. Of eonrse^ in all cases,' 
it is oai^ by ooneideringi the dvoamstanees in. combination, 
and eu a-whol^ that the^onee of the eWdence^BSn be judged 
af.<»-.Wherethie dremwstsneesare independent 4bf eaehr othier, 
the probability ^f thedispiued fact is in general inertased -in 
proportion to their number.* This is not the case where the> 
oiffoameianees are ^spgudeiU on each other; that is, where^ 
faihme in the proof of one w«uld destroy the inHerenoe alto* 
gather.' It is likewise obHoosfthat ^he iiumber of ciream* 
stances stated by any one witaes*, does not add to thepro« 
bability of the faot in dispute, unless they are such as admit 
of contradletieny if his testimony be false^i—Tke force of «Ti« 
denee vesolcing fix>Bi'>the •oeaeuvfenee- of eireumsiaaees,-de«' 
pends not merely upon the degree of improbability that those 
oaia«ideacet were ^merely oasnal' and fortaitoue» but fre- 
quently also upon that improbabiHty> compponded irltb the 
l^t^«r improbability, thi^t-apoihw hypoikeiiftis tma which 
la net supported by any cireumslanoes.^ ' 

I I 8lsikls-488> 

9 On tbe prinelplw of tnathemetlcsl restoQlng, the prdMUlltr derived 
tttmn the -coneufreiioe of • inHaNir of Independcm protabUltfetv increatcr 
not in a merely cumulative, but in a compounded and multiplied prqjKir-^ 
tion.— 1 Sfarkfe, 4aT. ^ 

aBicoirlji»c. ti.^Theeawof Banebxand tfNtf II, QMtb ;ranuai7, ISSftJ, 
IbrtheA brlMMitebreakinir, Ainrtahes an instimeeof aependeni belt. An* 
Iren crowbar wt»^imn4 In the house broken into, and appeared to have 
been uied in foretng open the window. TMs ctow-bar betonsed to 9. coal- 
pit- in the ntfghbourhood, about which the prisomrs had Seen Mfering, 
d»itu the prtmoue dag. The cireumstance, therefore, of finding tb^ 
Mow.bar In the house, jiepended for its force on the prevloui circum^unce 
•f the pri«oiien4}a«iiv bad an ppportunity of taking it from tbe«Ml-ptt.^ 
Unreported. • i» 1 Starkie, 491' 



^4 CireumskmHal EmdM/C^, 

The coiaoidenoM between the facts prored, sod the hypo* 
thesify or fact in dispute, are either of a mora/, or of a me- 
ohanioal nature. Moral coincidences are those which derire 
their force from a knowledge and experience of man as a 
rational and moral agent {—-all other atincklenees are me« 
chanicaU 

The connexion between the prisoner's oondnot, and his 
motiTes, intentions, and consciousness, cmistitute moral coin- 
CM/imctff.— The ezisteoce of motive to commit the crime, 
though a weak and inconclusive circumstance in itself, is fit 
to be considered in conjunction with other circumstances*^ 
Of course, the absence <^ any apparent motive, or the ezist- 
epce of contrary motives, will operate in favour of the ac- 
cused.* Iq cases which involve a conflict of motives, such 
as infanticide, where feelings of natural affection, on the one 
hand, are opposed to a desire of avoiding shame and detection 
on the other, the former are entitled to the highest consi^ 
deration.^— The connexion between the prisoner's conduct, 
and his knowledge and consciousness, is of great importance.^ 
The preparation of means and opportlinities to commit the 
crime, and the attempts to avoid suspicion, and divert the 
course of inquiry, are of this nature. In the case of Donnel- 
lan, (1781,) for poisoning his brdther.in-law with distilled 
laurel-water, it was proved that the prisoner practised dis* 
tillation, and had a still in his own room, which he kept lock- 
ed up. It was also proved that he induced the deceased, who 
was under medical treatment at the time, ta place his phials 
of medicine in such a situation that the prisoner might have 
access to them ;..it was by substituting the laurel-water for 
the medicine, in one of these phials, that the act was com- 

1 In the case of Wilran, (1803,) for the marder of his wife, the motive 
was, that of formins a connexion with another woman. In the case of 
Richardson, (1787,) for the murder of a female who was pregnant by him, 
his motive wiu to conceal the connexion. — Burnett, 524. In the English case 
of Mary Blandy, (1753.) for the murder of her father, the motive was to 
£icilitate her union with a person to whom she was attached, and who had 
been rejected by her &ther. In the case of Donnellan, (1781>) for the mur- 
der of his brother*in-law,the motive was thcpioBpectof.succession to tibe 
<leceBsed's property ; and in the case of PaUm, (1806,) for the murder of 
Mr. Blight, the motive was to possess himself of the business of the de» 
ceased. 
< See before, p. 50. > 1 Starkie, 492L 

^ '* In circumstantial evidence, no part of the proof is so much to be re- 
garded— no part of it can give so much conviction to the mind— 4is what 
arises from the conduct and behaviour of the party accused. Artifice or 
chance may collect a chain of circumstlnces together in such a manner as 
to create an appearance, and sometimes a conviction of guilt, against an in- 
nocent person. . But I believe scarce an instance can be given where the. 
principal part of the evidence from which the guilt is inferred, arises from 
th^ conduct and behaviour of an innocent person."«-Specch of Xord Jui« 
tlce-Clerk Mill«r| in the Douglas Cause, 1767. 
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milted, la the caae of Divan, (1824,) for nmrdering' his wife, 
by catting her throat with a razor, it appeared that he had 
•ent the deceased to a Deighbour'g house to borrow a razor, 
on the morning of the murder. His object seemed to be^ to 
give rise to the idea that his wife had committed suicide, and 
had obtained the razor for that purpose. In his declaration, 
accordingly, he stated that she had been for some time in a . 
depressed state of mind, and that, when the body was discov- 
ered, there was a cry from the crowd that his wife hsd cut 
her throat ; but in this he was directly contradicted by the 
evidence. In the English case of Richard Patch, (1806,) for 
the murder of Mr« Blight, by shooting him with a pistol, it 
appeared that the prisoner and the deceased lived togethec, 
and that, a few days before the murder» and while Uie dew 
ceased was from home, the prisoner fired a pistol. through 
the window into the room in which the deceased usually sau 
He then went and alarmed the neighbours, and pretended to 
search about the premises for the person who had fired the 
pistol. The prisoner's object seemed to be, to create a belief 
that mischief was intended against Mr. Blight, by some un- 
known person, and l^us diminish the risk of suspicion at- 
taching to himself, when the fatal deed should actually be 
committed.^ In the case of Henderson, (1830,) for the mur- 
der of an old man, to whom he was apprentice, and who lived 
in a lonely cottage, it appeared that, about the time of the mur- 
der, the prisoner ordered a girl who brought milk to the de- 
ceased in the morning, not to bring it any longer for some time, 
as his vntuter was going f rem Jiome.* In the late case of M'Leod, 
(Inverness, 27th September, 1831,) for the murder of a 
pedlar of the name of Grant, by striking him on the head 
with a hatchet, and afterwards throwing him into a loch, the 
prisoner stated to one of the witnesses, after the body was 
discovered, that the death had been accidental, or occasioned 
by suicide, and that there were some soroicfiet on the bodvi 
which might have been caused by its being tossed about in 
the water, and knocked against rocks. The prisoner was not 
in any respect called upon to make this statement, or to give 
any explanation of the circumstances.' The case of AUan, 
(27th December, 1825,) for the murder of M'Kay, affords an 
instance of a more indirect attempt to divert the course of 
-inquiry. In that case, the murder had been committed 
near a wood, in the parish of Fyvie, Aberdeenshire. On 
the following day, the prisoner, in the course of conver- 
sation with one of his neighbours, who bad not heard 

1 Trial of Patch.— Load. 1808. ' AlUon, 78. . ^ 

4 Unr^orted. 
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of tlia nnrdtr, remm'kad, abruptly, that " tfaare vera a 
batltia of lU Mka aboat die woods of Fyvfe-" Nathiag 
liad b«ea pmiously (aid to lead to thii otxervation.'^. 
Tb> maaiiMutiou of fear, on ths part of tha accawd, ii of- 
tenmnai^sble. I« ih« caae of Slehirdioii, (1767i) it vu 
pnnwd, that when his ahoei were examined. In order to bo 
«Ompaied widi Mrtain foot-print* at the place of the mtir- 
■i«r, Iw-bacama agitated, aod tremUsd greatly.* In thecaee 
-of Ensnd, (1830,) il appeared that the pritoner refuied to 
touch tile body of the murderod perron, pmbably On aocoiint 
of tba vulvar lapentition as to [he bleeding of the corpta.' 
Tba leari of the guilty pentni are often diadoaei], by his at. 
tampl4 to conceal himself. Or to abaeond, or to conceal or de- 
Mmy th« iBitrumeDti of hie guilC In tbe case of Elphin- 
■tDDS, (1894,) for murder, the kaifs with which tbe act was 
eemmitted wai foand concealed in tbe canTas, or ticking, of 
hit bed.* In oases of forgery, tbe accujed has sometimes at- 
iMUptad to swallow the forged note — Where /alse accoants 
are girea by tbe prisoner, as to concealed weapons, or marks 

> Unrnorled^Hr. Startle, In hUTnutlK on Erldmce, Hyi, "I hiTS 
(Bnuflud. tliai peKiH DTiiia loHHl duHiDf Hid«T< befoie Ihtcnmmll- 
lian of iiiemeclluueil miirden, not unfntuutlT Ibiow put iomt diik tat 
mTderlotuhrnii Bi tothe dealh of tbe iatendal iictim. Iliii iia cU- 
m d W i taiMi^ irtilrit, t BppnheDd^iilAlx attributed prlncLpalir to an «icp«c 
|«tlaa,lb^,bjfbl(n)miih.lM4oraaiiiriH,aiid<i(liH|^Ti,wlUtakaplai]B 
when tbe trim* baa been ■cdHapHtGed."— VoL L p.4^^Ia the caie al 
HaiT Blandr, «ntbenunl*rarh«&t)ier,U tpfBoti ihat, ume time 
Mn Uwraodsr, tlw prtUDit had leM hn Hubert Krvanu Am ahe bad 

«> htr SUUn death: am rhal he mnld die within a lirel>einDDtfa-r 
BowAh SM* Triala, VoL 18. ^ HIS,— Tbe nttleii anxiety of a toSiii, 
<aaasiouiafcdU,iHT<illeBpHiiBpUlb(pBitTnak>na(um te his 
SeotaAM, t>blcb erentuallT auppiT the lUiiaieat erklenM ualnathlmv^ 
TMb dMa(b*4 tiata ol mind b not mOmfimOf renlled ^'tha prlniu 

~~*"-' lPD«iaid«d conduct and oxpfeiiio n a. Thus, It baa aome- 

d, that tbe (uOtT peruu haa hlmialf announco4 th* com. 

^—•— ^jien it wai dear that no other peraon could be 

e of H'Ltmd, (IS!*.! for the oinriet of a waman 

^ ..- -' miirtet, in an ajitlat^ atate, aiui wlih hlaKnat- 

am dtopiiliig blood on iheHoor^lDtliEcaHof B)fd, (lOT,] fottlieinui. 
dprorbli ULegUUnaie oliiiii.ltanpHaied, tlut irhai ba waa awnbciided, 
add berate anrtbini nas inid of ibc cbaiKc againat him, be »iiUaini«di|u| 
iiviinot hcwbo drovned tbe child.— Sime, Ml,— In the ciic Of ^tch, 
roc cliB murder al He. Blinll. bs a^ to aonx of bh Mendi, m nlulioaS 
10 liis eiammaiiDn heforu ilie coroHr, " I w#a w iMT beingbiow aa eie*- 
any thing was In ihli ooilil I anilflkiii, ItkaaldkaiittteaiuSapim al 
laiatoiv." ThJiwuberoiehawaacharand vitfa thennudeKorlaKeDinto 
■uBodt^nthacaBtof Coidai.tlSAj'attbimunlerdt B^Ha Hanin, 
wbeaebodjlie had buiW in a bain near hia i eiidoice, •mbat qunatioopn), 
allBtbe iB&Tdat,b]Foneor bk ftimda, at lo the deceued.tae uiil that 
tfawnild neier hsTe anir man ehlhliaD < and ha >Med, " Sbelawhnre 
I can go to bar at anj day or honr Ipleaaa i and when 1 am away, I am 
aBia nobody *)u la Trlib bet.>^TilaL oT Coider, f. t1& 
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of blood, th« presumption of guilt is obvioas* The tame 
thing is true, where the prisoner fails to give anff aooount as 
to such matters ; as, in a case of theft, where he Is found in 
possession of the stolen goods, concealed in his house, or 
about his person^ and g^ves ho satisfactory explanation of the 
way in which he obtained it — Falsehood, in general, on the 
part of the prisoner, is to be considered -as an indication of 
l^uilt ; but this principle must be applied with considerable 
caution ; for experience shetvs that a weak, but innocent 
man, will sometimes, when appearances are against him, have 
recourse to falsehood, in order to manifest his innocence, and 
insure his safety. A strong illustration of this is afforded, 
by the well-known case mentioned by Lord Hale. The niece 
,of a certain person had been heard to cry out, *< Oood uncle, 
do not kill me 1*^ and soon afterwards disappeared ; and he 
being suspected of having destroyed her, for the sake of her 
property, was required to produce her before the Justices of 
Assiise. He being unable to do this, (for she had absconded,) 
buthoping to avert suspicion, procured another girl, resembling 
his niece, and attempted to pass her off as such. The fraud 
was, however, detected ; and, together with other oircum. 
stances, appeared so strongly to indicate the guilt of the un- 
cle, that he was convicted, and executed for the supposed 
murder of the nieof , who, as it afterwards turned out, was 
still living.^ 

Mechanical Coineidenees consist, generally, in proximity in 
point of time and space, and all other circumstances, which 
shew that the prisoner had the means and opportunity of 
committing the crime. They embrace, likewise, all circum- 
stances which connect the prisoner with the crime, by visible 
traces on his person, or otherwise. Ooincidenees of this Icind, 
It is obvious, must be infinitely various, according to the na- 
ture of the case ; their g^eat utility in the detection of guik 
has been often experienced* As common instances, the pos- 
session of stolen goods^ in cases ef theft, and stains of blood, 
or marks of violence on the person* in cases of homicide, may 
be mentioned. — Sometimes unexpected, and apparently tri- 
vial circumstances of this kind, haveJed to the detection of 
offenders, and furnished the most forcible evidence of gail€. 

1 In the case of BUpIUk^ (^BjMO for the murder of her daughter, by 
1)eat(ng her. an^d throwing ner into the river Cart, the pfisoner denied that 
tiie corpse round was the body of her daughter, and she gave a description 
of the girl, which was completely disproved by the evidence. She said, 
also, that the child had gonetosef hec fa|ber, whp lived in 0^s£ows 
bu( she made poo^r to^roduce the child, or to shew that she was aliv^.— 
The evidence was very stroDg ; but the jury found a verdiq^ (^ Dot pij^v- 
en,.>Unreported. 
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In a recent case of breaking into a ham, and stealing corn, 
the guilty person was Muspected, in consequence of a slight 
trace of com being obsenred along the ground, from the barn, 
to within a short distance of his cottage.^ In the English 
case of Morgan and others, (1770,) for the murder of Mr. 
Powell in Caermarthenshire, footsteps were traced from 
PowelPs house (a deep snow having fallen) to that of Mor. 
gan^ who was, in consequence, apprehended, and convicted. 
It often happens, that footsteps are proved to correspond with 
the shoes of the prisoner. In the case of Richardson, the cor- 
respondence appeared in the form of the sole, as apparently 
new mended, and the number and position of the knobs. In 
the English case of Thomton, (18170 for the violation and 
murder of Mary Ashford, a particular kind of nail in Thorn- 
ton's shoes* called a sparrow-bill, was distinctly marked in 
the impression on the ground. In the case of Emond, (1830,) 
for the murder of two females, in their own house in Had- 
dingtonshire, the mark of his shoe was- found imprinted on 
the boards of the floor in blood ; the impression agreed with 
Emond *s shoe, which had a peculiarly formed iron heel. In 
an English case of murder, it was proved, that a patch on 
one knee of the prisoiier*s breeches corresponded with im- 
pressions made upon the soil close to the place where the 
jnurdered body lay. In a case of robbery, also tried in Eng- 
land, it appeared, that the person attacked had, in his own 
defence, struck the robber upon the face with a key, and the 
prisoner bore an impression upon his face, which correspond- 
ed with the wards of the key.' In a recent cape of house- 
breaking, the thieves had entered by a window, after break- 
ing the glsss, the fragments of which were found stained with 
blood. Suspicion attached to the prisoners, from their being 
seen next day with their hands cut and bandaged.' In the 
.case of Wales, (1828,) for theft by housebreaking, a shoe was 
left in the house by the thief, he having made a hasty retreat 
on being scared. The prisoner was apprehended in bed ; but, 
on examining his stockings, it was found that the sole of one 
of them was covered with mire, while that of the other was 
dean. The morning of the theft was wet and dirty, and the 
street between the prisoner's house, and the house broken 
into, was covered with mire. The prisoner was convicted.^ 
In the English case of Ludman, for murder, the deceased was 
found hangir^ with a handkerchief over his face, and his 



1 Inrerary, September, 1831.— Unieported. 

s 1 SUrkie, 4W, » Glasgow, 1830-L— Unreported. 

4 Unreported. 
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hands tied behind his back, in such h manner as to sheir that 
he had not suspended himself. On examining the rope round 
his nedk, it was found to have been fastened by what is term* 
ed a iaUor*9 knot, in consequence of which circumstance, 
suspicion fell upon Ludman, who was, by profession, a sailor^ 
and he was ultimately convicted of the murder.^ In the 
case of Richardson> (1787») it was proved, that the prisoner 
was left-handed, and likewise, that the person by whom the 
throat of the deceased had been cut, must have held the in*' 
strument in his left hand.' In the case of Patch, who waa 
also left-handed, it was clearly shewn, by the relative posi« 
tion of the deceased, and the door from which he was shot, 
that the murderer must have exposed his person to the view 
of the deceased, unless he fired with the left hand.' In an- 
other case of murder, by shooting with a pistol, the wadding 
of the pistol was discovered to be part of a torn letter belong, 
ing to the prisoner, the remainder of which was found in hit 
possession.^ In the case of Hamilton and others, (19th July, 
1826,) for the murder of a soldier in a field near Glas- 
gow, by shooting him with a pistol, it was proved, that the 
pannels, on the day of the murder, had been seen gathering 
pebbles, or small pieces of stone, from the ground, part of 
which they were observed to put into a pistol. On the body 
of the deceased being dissected, substances of this kind were 
foubd lodged in the wound.^ 

Mechanical coincidences are rarely sufficient, of them* 
selves, to constitute a conclusive proof, without the aid of 
eircumstances of a moral nature. Let it be supposed, for in- 
stance, that a person has his pocket picked of his purse, and 
that the contents of it were one penny, two sixpenoefi, three 
flhillings, four half-crowns, five crowns, six half-sovereignsy 
and seven sovereigns, and that a person, apprehended in the 
same fair or market where the theft takes place, is found in 
possession of the same remarkable combination of coin, and 
of no other ; but that no part of the coin can be identified, 

1 S Paris and Fonblanque, 44. * Buinett, 584. 

> 3 Paris and Fonblanque, 34. 

4 Case cited by the Lord Chancellor, in a debate in the House of Lords, 
in November, 1820.-~In an English case uf murder, the prisoner, when 
apprehended, had a bludgeon in bis hand, Arom which a splinter bad been 
lately broken. In the head of the deceased was found a chip, or splinter^ 
which exactly fitted the cavity in the bludgeon .—Treatise on Circumstar- 
tial Evidence in reference to Donnellan's I'rial.— In a case of theft, which 
also occurred in England, the thief had gained admittance to the house 
by opening a window by means of a penknife, which was broken in the 
attempt, and part was left in the wooden fr.iroe. The broken knife was 
found in the pocket of the prisooer, and perfccMy corresponded with the 
fhigmentleft — 1 Starkie, 485. 

* Unrepcrted. 



9ad BO othft oiAppoNitiMict opffrat«t agaift«» th^ pthwif* 
Uer^ iiotwitbflitMwliDg tM eKtraMrdUMrf aMehMilQBl ooineU 
4mh39 of tho eein, the proof of guilt wmM be iasufioiei^t* 
9u( Buppote that cirouowteDeef of a mofal nature were a4<U 
(^> au^b 9* flight) i3eiice4k»eQi; of tlie money, or fUie etittft*^ 
meatfi jn ragi^d to it, the proof of the criioe nigbt be con** 
ai4erf4 as eeq»plete«^ l« ihie w^/, i% happena that mebhiii^ 
iwcal oQio0i4€qpei,. though wnperfeol m thfpiaelvea, freqveo^ir 
ly gi«^9 H«e to fiircufiMtftncef of a awiral lUikl, wlMch repdoK^ 
thA .proof conclusive* Thoh blood on f^o raurderer'fi eWth^t 
i« » meQhaalqal faet ( bat a otoral oirotiBfiitunce if 4uperad4't 
^, jvheA' he dei»iei'tMi(t it is l>leed9 ov gires any oliher falser 
st«teia«Pit reftpeevipg it. In the ofwo of Dandie, (IHOt) foct 
mur^r, it appearsd th^t tome trikcea of blood* on tb# pcisonp. 
er*s dress, had bemi made the eubject of jooulae eonvei^atm 
betw>e««i him and a girl wlio had been sent for by tho prifoil^ 
er*s ImUy to help lie waah olotbea* This c»rcttm#tfinoe« which 
would hare been favourable to the prisoner, avumod a dif"* 
ferent aspect, by his denying* in his declaration, that aqy 
sudi ooaversatton had talsen p]ace<^ In the ease of Al)or* 
cpombyy (1716|) for the. murder .of Hay^ it appeared thai tho 
pn8(w«r was drinking one nightr with some .friends^ i» a $s^n 
verot when he wes called out to the street by the decetiaed* 
«Qd went with him« kmtHHg Ai^ hot in the roew* Ab<M^(. ihft 
same time, some persons in the streeti saw a many uMQf44 a 
h«i% 4tab the deomsed, wJio immedie^y expired* Tbo pri- 
soner diduoi fiHum to bi»eiiim§mt^^ 6ul b9rroufe4 a.A«i tU oii<i 
Qibfir t(ivm»f4mdt0enit home, andiaMy whese he wet th^l 
««gh( epprehended* The eiFoumstanoe of the priiKwerHi h^n 
mg without his hai was anecbanfoalcoinGidenco^iiiei'ely) 094 
might no^'havebeen deem«fl conclusive ; hut his^yduot af^ 
lerwards*. in aveiding his friends, and borrowing a haW f ur« 
aished a moral coinvidenoe, which seemed ineicpUoi^le» es^ 
oepi pn the • supposition of his.guilt* He was» acoord^ngly^ 
$onyict«d.^-,rTThe.caAejQf Mr..BemaBd> (I75a») wlxo?««aa (ried 
in England, on a charge of sending a threatening letter to 
th9 ^nkf^^ Marlborough, furnisher a siQg«;ilar oi^9mpl9 lof 
bare mechanical coincidence. The - Duke was twice re« 
quired, by letter, to meet tbe writer at certain public pifipeffi 
and, on both oceasionii, was met by the priaop«u?* Thei 
these meetings should have happenod by accident, was ceri 
tfMpIy mostrem^kahle ; yet;, notwithstanding the suf^ickin 
created by such coincideBcos, they were deafly insufficient to 

' 1 1 Starkie, 469. s BuehapQn** Cum, Vaitt% 106^ 

s (Quoted iQ Trial of Stmrart*— 19 Howeir< SUte Trials^ l^-*^ 



irarmiit'irtMfviciiM. Th« priMmer wm aMSOcrttltegly Acquit- 
f«d.^-*»A few CMmmvf km ftguHid, h«nr0T«r, ia whiohMM^ 
laoBhaitieiA^ eoliickiencd will ferntsh MiffiMent cnriAtinoo, as, for 
IfiMMiee, #h«»e it iff pfovad Ibut * pertMi «iit<KPed a room con- 
taming a wateb^tkat tit« WKtebwasgontfwpoii lii«4c<partur«, 
and> tlAi no Mker pnrMin, in the integral, had bad aeoeM to the 
ffooibi** Tbe tama Is trae. In die ordinary case. Where clotk 
It cut and stolen from a leotn, the cloth being diseoyered \h 
the prisdner's pi d is fliKkm , and found to ewreapond with the 
femnant left behind . . The probability ef identity in surh a cMe, 
arising from theperfect eoincidenoe of theserered threads* ex- 
eseds the bounds of ealculation^ and deprives the mind of tfl 
power of attribnting eiieb a seriee of coihefdenotn to nreire no- 
ddent»'«iM.It rarely happens, in praetiee, that clretitnstaniiiil 
proofs ooneist purely in meehanioal ooiacKleneeSy nooonneec* 
ed with any of a monU nature. Thus, the silence of the 
gnilty person, when examined, or his false or eontrAdiiStory 
etateorents, oonstitote moral dreumetanves against hfm, tfao 
tendency of which is more or leai oonolosiTe. In a case of 
theft, fov instanee, where the reoent possession of thef goode 
it proved agrinet the prieener, if he refuse to give anyez^ 
planation of the fact, or if he give a false eiephination of it, 
the evidence assumes a au^al i^ conelusive nature** 

1 state ^rial», A. D. 1758, 

' The English case of JeimM flid Snran may be notiera here, as some- 
what Bimilar to (hat mentioned in the lest. Tmry were trtecTfor the tnar- 
der of Mr. Jeffries in his house at Walthamstow, in 1751. It appeared 
tfeat the prisoners lived with the deceased, and that, on the morning of the 
laarder, the dew on the gran surrimndkng the house had not been diA* 
turbed by footsteps, which must have happened liad any person eome io« 
or left» the premises. It followed, therefore, that tue murder must have 
been committed by some one within the htmse, and no person was there 
l^nt the deceased and the priaomn. They wefe convkled.«*-Xilal ef Jef- 
fries and Swan, Load. 1750. 

s 1 Starkie, 50a 

4 The distinction between evidenceof a coneAfifev nature, and that whieh 
is inconcluiive, seems to be this ; the latter is limited and concluded by 
some degree or other of finite probability, beyond which it cannot go : the 
former, though not demonstrative, is attended With a degree of probaDl. 
lity of an indefinite and unliraltcd nature.— I Srarkie, 509.— Whenever 
the probability is of a definite and limited nature, whether in the propor- 
tion of one hundred to one, or one thousand to one, is immaterial, the 
protif is not safllcient. To hold the contrary. Would be to decide that, out 
of some finite number of persons accused, an innocent man should be sa- 
crificed for the sake of punifihing the rest — In jill cases, where the evi- 
dence leaves it indifTbrent, which of several hypotheses is true, oY merely 
establishes tome finiie probobiKty in favour of one hypothesis rather thaO 
another, the proof is not sufficient Thus, in practice, where it is certaiQ 
that one of two imSlviduais committed the act, but uncertain which, neif 
ther can be convicted. '1 he case of Lindsay and Brock, (17 )7i} i»r the m\i^ 
der of Anderson, was of this kind. A sudden quarrel ensued bsfwecn tfVei^e 
persons, in the course of which they all came to the ground. When the 
deceased ro!>c, it was found that he had a deep cut on his neck, of which 
he shortly afterwardB died. It wdi eerdabi that the wound had been iof- 
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The effect of oondusive evidence is to «xclacle| to a raorat 
certainty, all hypotheses but the one proposed to be proved ; 
and among the hypotheses so excluded, are of course compra* 
hended those which relate to the crime Useff, as diteonneoied 
wUh the prisoner, or, as it is termed, the corptfs delicti^ as, 
for instance, in a case of murder, the hypothesis that the de« 
ceased died by natural causes, or by his own hand. The 
proof of this branch of the case must always be complete^ be« 
fore any weight can be attached to the circumstances tend- 
ing to connect the prisoner with the crime ; for, so long as 
any doubt exists as to the act, there can be no certainty as 
to the crimiwd agent,^.^l% is, in all cases, highly imporliant 
to consider attentively the hypotheses supposed to be exolud* 
ed, whatever their nature may be, in order to ascertain, who. 
ther the circumstances may not le capable of a reasonable ex* 
planation, consistently with the innocence of the prisoner. 
£ven those hypotheses which only partially agree with the 
circumstances are not unworthy of examination ; because it 
may happen, that, on a more minute scrutiny of the incon* 
gruous facts, their truth may be disproved, or at least ren- 
dered doubtfuL In this view, the statement of the accused 
is of great importance ; ^o far as he is concerned, he can al** 
ways affoid a due to the conflicting circumstances. By exa-* 
mining bis statement, a view may be suggested consistent 
with his innocence ; or the question may be narrowed to the 
consideration, whether his statement be falsified by the evi^ 
dence. In a esse of possession of stolen goods, where no act 
of concealment or assumption of property can be proved, and 
the accused is consistent in denying all knowledge of posses- 
sion, his defence is entitled to the most serious attention ; it 
is otherwise, as has been seen, where he attempts to account 
for the possession by a false statement.' 



fltcted by one or other of the pannels, but uncertain by which. The re- 
sult was, that neither uf them were convicted of tlie murder.— 1 Hume. 
271. 

> See below, ** Evidence in Homicide." 

' 1 Starkie, 512.— The following case ii related by Mr. Starkie, ag shew- 
ing the necessity of negativing, satisfactorily, all hypotheses but that of 
the prisoner's guilt, in a case of purely circumstantial evidence. <* A ser- 
vant ^irl was charged with having murdered her mistress. The circum- 
stantial evidence was very strong ; no persons were in the hcu&e but the 
murdered mistress and the prisoner, the doors and windows were closed 
and secured, as usual ; upon this, and some other circumstances, the pri- 
soner was convicted, principally upon the presumption, from the state of 
the doors and windows, that no one could have had access to the houi^e 
but herself, and she was, accordingly, executed. It afterwards appeared, 
by the confession of one of the real murdeiert), that they had gained ad. 
million to the home, which wai situated in a Dsrrow itivet* by me<u)i of 



Sufficiency ofEoidenoe*. 63 

In regard to the oomparatiye yalae of direct and circum* 
•tantial evidenoe, it may be obserred, that the latter is of a 
secondary nature, and cannot be relied on, where the former 
is in existence, and withheld by the prosecutor, as the rule 
is, that the best evidence must always be produced. In the 
abstract, howerer, these two kinds of evidence do not in 
strictness admit of comparison ; for the force and efficacy of 
each may be carried to an indefinite ettent, and be produc- 
tive of the highest degree of moral certainty. The pecu- 
liar excellence of direct evidence consists in its being more 
immediate and proximate to the fact ; so that, if no doubt 
arise as to the credibility of the witnesses, there can be none 
as to the fact to which they testify. The virtue of circum- 
stantial evidence, again, is its freedom from suspicion, on 
account of the exceeding difficulty of fabricating a number of 
independent circumstances, naturally connected, and tending 
to the same conclusion.^ It need scarcely be remarked, thuc 
in the application of circuoastantial evidence, much greater 
caution and vigilance are necessary than where the evidence 
-is of a direet kind. ^-—Direct evidence rarely occurs in occult 
crimes, such as thefts, premeditated murders,' and fire-rais- 
ing* It is most common in crimes that arise from a sudden 
impulse of passion, as culpable homicide, assault, riot, anct' 
such like. A case of purely direct evidence, without any ad» 
mixture of circumstances, scarcely ever occurs. 

Whatever the nature of the evidence may be, its tuffioieni* 
cy can only be determined by its producing conviction on the 
minds of the jury, to the exclusion of every reasonable doubt ; 
and those doubts only are to be considered reasonable which 

a board thrust across the strett Arom an upper window of the opposite 
house to an upper window of the house of the deoeaaed, and that the mur. 
derers retreated by the same way, leaving no trace behind them." 

1 1 StarUe, 586. 

^ Barun Hume remarks, that in cases of purely circumstant'al evidence, 
the prisoner may be innocent* though the witnesses swear to nothing but 
the truth : but he adds, **Such is the diificulty of contriving an apt and co. 
herent train of circumstances, that perjury Is fiur more easily detected in 
cases of this description-; and the proper use to be made of the former con.' 
sideration is nut utterly to exclude this sort of evidence, which is often ir. 
resistible to the mind, and with respect to many crimes. Is the only evi. 
dence that can be expected ; but to leoommend to jurymen to be cautious 
and reserved, (and in this they are seldom wanting,) as to the sufficiency of 
the presumptions on which they are to condemn."— 8 Hume, 3S&.--Tbe 
observation of Lord Hale is, ** Tutius semper est errare in aoquietandOj 
quam in puniendo, ex parte misencordise, quam ex parte justt^w 

3 The case of Divan, (18:^,) an Atrocious case of premeditflf murder, 
furnishes an instance of direct evidence. In that case, a boji^kppened to 
look tlirough the window of the prisoner's house, and saw him come behind 
bis wife> seize her by the head, and cut her throat with a razor. 
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would weigh with the jury in judging of nmtters of impdkt. 
anee in relation to thennelves. Ic is no reatoa, thertffore^ 
for acquitting the pritsoner, that there may be apostiMUy &i 
his innocence ; for such possibilities exist in all cases» evea 
of the strongest and most conclusive evidence. Thus, for 
instance, though a bundled witnesses of the highest eharae* 
t4*r were to swear that they saw the crime committed, still 
there would be no absolute certainty of the prisoner's guilty 
because these witnesses might be either falsifying, or mistnk* 
en. The evidence of demonttrcUion} is not applicable to hu^ 
man affairs ; and as there is, therefore, always a possibility 
of error in judicial investigations^ so it may sometimes haip- 
pen that error will occur. Juries, however, must not be de- 
terred from convicting by this consideration. They must 
be satisfied with evidence which, while it admits a possibility 
of innocence, excludes all reasonable probability of it*' To 
acquit upon lightj trivial, and fanciful suppositions, and re- 
mote conjectures, is a virtual violation of the juror's oath, 
and a crime of great magnitude against the interests of socie-< 
ty, as it tends to the hindrance of justice, and the direct en- 



1 The whole objects of the hutean understai^ding have been divided in. 
to two classes • abstract idea», and thirds really escUHng, Demonstrative 
evidence applies to the former of these clafises ; probable evidence to the 
]tttter. A ract resting on demonstrative evidence is necessarily true, as its 
contrary is impossible, as, for instance, that two and two nuike four, or 
that a straight line cannot enclose a space. A fjeu^ resting on probable evi- 
dence, again, is only probably true, as its contrary is not impossible, and of 
this kind are aU the facts that occur in human afrairs. Probable evidence 
is the only evidence upon which men can act in the budness of life, 
and it can never exclude the possibility of error, for, if it did so, it would 
cease to be probable evidence. 1 he most probable things are sometimes 
false, fi>r, if they li^eife exempted from falsity, they would no hmger be pro- 
bable, but certain— that is, they would no longer rest on the evidence of 
probability, but on the evidence of demonstration.— So far as evidence can 
be decerned, it ought to influence our practice, for it is as great an imper. 
fecUon in the moral character not to be influenced by evidence when dis. 
cerned, as it is in the understanding not to discern it.— Beattie on Truth, 
p. 35, et ftfff.— Butler's Analogy. Introd. 

s The fouowing case wat stated by the L6M1 JttBti<6e.aerk MiHer in the 
Court of Session, in delivering his opinion on the Douglas Cause:— John 
Aeid was indicted for stealing six score of sheep from a farm in the county 
of Peebles. Shortly after the theft, he was seen driving the sheep upon 
the road leading flrom the farm towardiir Glasgow. He was traced to the 
neighbourhood of Glasgow, where he placed the sheep in an inclosinre, and 
treated with several butchers for the sale of them. Before any bargain was 
concluded, a surmise arose that the sheep were stolen, upon which he 
abandoned them, and left the country ; but was afterwards apprehended. 
On his trial, he ofibred no evidence as to the way in \^hich he obtidnedthe 
sheep ; but the jury, misled by the idea that there could be no legal proof 
6f his guiit, because there was Kpombitity that he might have got the 
sheep in a lawful way, returned a special verdict from which no guilt could 
be inferred, and he was accordingly assoilzied. The Court, however, ex- 

{tressed a unanimous opinion that the verdict was erroneous, and contrary 
evidence. This case occurred. IMh December, lieC.-- Anderson's Re« 
pert of S|p«««he« in the Douglas Cause, p. 456. 
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oouragement of malefactors. At the same time, however, it 
is not to be forgotten, that a verdiet of guUty ought only 
to be returned where the evidene^ is perfectly satisfactory to 
the minds of the jury, and impresses upon them a conviction 
so strong, that they would venture to act upon it in mattezs 
of the highest concern and importance to their own in- 
terests.^ 



1 See Starkie, 1, 514.— The rule of the civil tew is, that evidence to war- 
rant conviction must be ** luce meridian^ :clarior.*'— " It mu»t be so clear 
and convincing, (siys Lord Cowper») that every bystander* the inrtant he 
hears it, must be fully satisfied of its truth and certainty. It admits of 
no surailses, innuendo*, forced coMoquences, or harsh constructions, nor 
any thing but wluit is real and substantiaJ, according to the nUe« of na^ 
tural justice and equity."— New Pari. Hist. Vd. 8, p. 338.—" Judges (says 
Lord Bacon) must l}eware of harsh construetions, and strained inferen* 
cea, for there it no worse toitiue than the tostitiB of lava.**— VoJ. 1. n, 
440, Fol. Ed. 
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PART III. 

OF THE NATURE OF CRIMES, AND THE APPLI- 
CATION OF EVIDENCE IN PROVING THEM* 



Such being the nature and principles of the evidence laid 
before the jury, the next matter for consideration is the 
qualities of the crimes to which that evidence has to be ap- 
plied. — Crimes may be considered in reference either to 
their, general qualities, as ascertained by law ; or to their in- 
dividual qrcumstances, as set forth in the criminal charge, in 
order to characterise Uie particular act. 

CHAPTER I. 

CRIMES CONSIDERED IN REFERENCE TO THEIR 
GENERAL QUALITIES. 



SECTION I. 

CRIME IN OEKERAL. 



By a crime is understood any act for which the person 
guilty must make satisfaction to the public, as being an in- 
fringement of the social regard due to it.^— A malicious in- 
tention (or dole, as it is called) is essential to crime ; and 
where this intention is deficient, either absolutely, or to a 
certain degree, there is a consequent proportional freedom 
from criminality and punishment. 

Minority, — Minors, under seven years of age, are held in- 
capable of dole, and are, therefore, not liable to criminal pro- 
secution. Between seven and the age of puberty, (which, in 
this question, is fourteen years both for males and females,) 
they are' liable to an arbitrary punishment, according to the 
circumstances of the case. Where they have reached the age 
of puberty, minors are liable to the ordinary punishment, 
even capital, for those crimes, such as murder, fire>raising, 

i 1 Hume, 21. 
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theft, or the like, of the guilt of whioh they may be aware. 
Accordingly, James M^Kenzie, (1793,) at. the age of seven- 
teen, bad sentence of death for robbery. In the case of Samuel 
Pirrie, (1786,) for abstracting money from the mail, the jury 
returned the following verdict : — ** Find tbe {»annel, Samuel 
Pirrie, guilty of tbe theft libelled ; but, in respect of his ten- 
der age, being under ^ or little abooet fourteen yeariy his appar- 
ent weakness of understanding, his open and candid confes* 
sion, and that it appears by the evidence that he committed 
the crime at the instigation and for the benefit of his step- 
mother, Jean Fitchie, they beg leave humbly to reconunend 
him to the Royal mercy.** Sentence of death was pronounc- 
ed ; but the recommendation of the jury had the effect of ob- 
taining a free pardon.^ 

/n«aRi/y.~.Iu8ane persons are not liable to criminal prose- 
cution, if their insanity amount to a total alienation of rea- 
son. It is sufficient, however, to excuse the pannel, that he 
labours under an illasion which misleads his judgment in 
tbe particular case, though he may be aware of the distinc- 
tion between right and wrong in general ; as, for instance, 
if he believes that a homicide which he has committed was 
justifiable, as the deceased was a demon, or evil spirit, about 
to destroy him, while, at the same time, he admits the sin- 
fulness of murder in general.' In the case of Ann Spar- 
row, (1829,) the pannel had poured vitriolic acid down the 
throat of her child, and nearly killed it ; she then ran into 
the neighbours* houses in a state of evident derangement, 
saying that she had killed the devil. It appeared that she 
had frequently expressed her resolution to commit suicide. 
The jury found that she was insane, and she was ordered to 
be confined for life. — Cases sometimes occur in a high de- 
gree perplexing to the jury ; as, for instance, where the pan- 
nel was to a great extent blameable, but would not probably 
have committed the fatal act, but for some constitutional or 
supervening derangement. In such cases there is a mixture 
of guilt and misfortune ; for the former, the pannel ought to 
be punished, for the latter, the extreme penalty of the law ought 
to be remitted. The proper course in such cases seems to be, 
to find a verdict of guilty, with a recommendation, on account 
of the panners infirmity, to the Royal mercy. This seems to 
be the proper .mode of resolving those cases in which a fatal 
act has been committed during a sudden and unexpected fit 
of insanity, arising from excessive drinking. If, however, 
the pannel was aware that insanity usually followed his ex- 
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cesses hi Arfnklng^ there seems to be iw gnmnd for mltlgM* 
\ng hit pnAMiment. In the case of WiUian Ckktes, (1611,) 
for shooting; his wife wkh a nMuheft, it aipfpwred that driii-' 
ing^ and consequent irritaHMty of tewper, had a considerable 
shah) in the deed, bat that-, even wbisa sober, he was of a 
melancholic temperatnent, aaod net of firm inteilect, or qiii(e 
like other men. The jury found a viodict of insanity ; but 
Baron HttmeV opinion is, that they ought to hav« oonvicted, 
and recommended to the Royal mercy»'-.Meve weakness of 
intellect, ' crafziness, or moody temper, are not sufficient to 
exempt fW)m punishment. In the case of Thomas Gray* 
(1773,) for murder by stabbing, it appeared that he was of a 
very weak intellect, subject to sadden gusts of passion, ad- 
dicted to excessive drinking, and on the whole, considered by 
his neighbours rather a sort' of fod, or crwey person', than a 
sound man. ^11 this, hdwdver, being plainly short of mad- 
ness, in the 'sense of the law, he was found guilty of murder.^ 
— The plea of insanity is more readily received, when opposed 
to a charge of murder, assault, or otlier violent crime, thm 
to those offences, like theft or foi^ery, which can hardly be 
executed without an and perMveranoe. Accordingly, in the 
case of Thomas Henderson, (17S1,) forh^Hrse-stealing, thede. 
fbnce of insanity was overruled, as it appeared that be had 
stolen the horse in the night, conducted himself {Miidently 
ih the adventure, rode straight by an unfrequented road to 
a distance, and sold tSie animal there, and took a bill for the 
pnce.'i.— It is sufficient that the insanity exists at the time of 
Committing the deed, though it may not have existed either 
before or after.-^The proof of insanity, as a defence, rests, of 
course, upon the pannel,' and must apply to the particular 
time when the act was committed. If there is no direct evi- 
dence applicable to that period, the situation of the pannel, 
before and af^er committing the act, and the general nature of 
his malady, will form the grounds of detenRination.^-~Where 
insanity is found proven by the jury, (except in oases of de- 
lirium, or other temporary bodily disease,) the prisoner is or- 
dered to be confined until his friends find caution to keep him 
safely during the remainder of his life. If the prisoner is 
insane when brought to trial, the trial will be delayed till he 
is so far restored to reason as to be able to conduct his de- 
fence. ' 

Intcaieaiioni — Intoxication is no defence* Perhaps, how. 
ever, in crimes which are punished chiefly on account of the 
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«fftet trUdi tlwtiilinrit'ft inflaenee and teuai^nui^kftVie on 
oth«rB, *8, for instiaee, the uttering of tMiiom.9afrmAoB»f 
it may poesilMy be a ^roand ef mitigations^ 

CMtpulHon uwd d^ui/0o<iofi..^Craipiil8xoii and aabjeotiosi 
triil, in eertain cMet^ ezciMe and alienate giiilt.-«-Tfae defence 
of sabjeiBtk>m to the husband will not arail a wifo in any atro* 
cious crime, as treason, murder, or fire-raising. But, per- 
haps, if she appear to have been constrained by his orders, it 
may in venial trespasses exculpate her, and in more grave 
cases may mitigate her sentence, if she appear less guilty than 
her husband. A wife, however, is not punishable for har. 
bouring and concealing her husband, even after the commis- 
sion of the greatest crimes.' And this is also true in certain 
cases of her receiving «nd cenoealiiig the goods which h» has 
stolen, ^hus, in the ease of Thomas Alallach, and Mar- 
garet Ronnie, his wife^ (1B26,) where the husband was charge 
ed with theft, and the wife with resetting the articles stden 
by him, the Lord Justice-CIei^ Boyle recommended to the 
pjpesecater» aot to insist ia the case sigainst the wife, as it ap- 
peared that she merely received the articles into their coin- 
OMHi house^ aad hid them there, without having had any 
haad in veading them to the pwblie, or realizing a pro£t from 
the. ojffenoe»3 — In the case of aeAiA^ if there concur great 
youth^ subieotion to the parent is a ground for mitigation of 
punishment ia the higher offences, and may openue a total 
aequittd in the more venial. In the case ot Uc^uharts, i^. 
thor and son, (17979) (or robbing the mail, the sougi a boy of 
sixteen yearS) was condemned to death, with a recommenda>- 
tioa to meroy, though it appeared dearly, that he acted at 
llie instigation oC hia fa~ther.^-..The subjection of a tenant to 
Us master is ao defence, unless he can shew coercion, and the 
reaaattable fear of viidenes^ against which he had no sure or 
near proteetian.^— .In regs^d to compulsion by a stranger, it 
ia aeflessary, in order to make this a good -defence^ ^at it 
9a«ld not be withstood or escaped, without immediate dan« 
ger of deathi or great bodily harm ; that the party proceeded 
as little way as was possiUe in the circumstances $ aud that, 
on regaining his freedom, he gave information of the oriaoe, 
aad refunded any ps^fit which he had made by it. This de« 
fince it most available in cases o^ great oomaaotion, as in re* 
bellion, or a great mob, and in cases of piracy^^.^-An officer of 
the law, who bona pie executes a judge's order, not palpably 
and notoriously illegal, iaqnrs no guilt ; and, in like planner, 
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a soldier is ezealpated by subjection to bis officer, if the order 
was such as falls within the officer's commission, and known 
CQStomary line of duty, and was at least excusable, and not 
plainly an injury or aggression.^ — It may be added, that the 
oompirision of extreme want is held no excuse for a crime ; 
but it may found an application to the Throne for. mercy.' 



SECTION II. 

HQKICIDE. 

HoMf CIBE is the act by which the life of a human being^ 
is taken away. It consists of four kinds ;— Casual Homicide ; 
Justifiable Homicide; Culpable Homicide; and Murder. 

I, Castml Homicide* 

" Casual homicide takes place where the slaughter is com* 
mitted accidentally by a person who is lawfully employed, 
and who neither means harm to any one, nor has been want- 
ing in reasonable caution.^ Thus it is casual homicide, if a 
person's gun burst in his hand, and kill a bystander ; if a 
horse run off with its rider, who had reason to believe he 
could manage it, and kill a passenger ; if a cart go over and 
kill a child in the street, though the driver was going mo- 
derately, and at his horse's head ; if a steam-boat, owing to 
the darkness of the night, run down another vessel, and 
drown the people on board, though every usual precaution 
had been taken to prevent collision. To constitute casual 
homicide, it is not necessary that the caution used should be 
the utmost that might have been employed ; it is sufficient 
that it be ordinary and reasonable caution. John Kilgour 
.was tried (1827) for having fired a fowling-piece, loaded 
" with small shot, in a field, in the direction of a high-road, 
and killed a girl passing at the time. On the proof, it ap- 
peared that the shot was a long one, being above fifty yards, 
and that it proved fatal, only by one of the leads having un- 
fortunately penetrated the child's eye, while the other shot 
hardly pierced the skin. In these circumstances, the death 
was held acddental.^ 
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2. Justifiable Homicidem 

Jofltifiable homicide is that 'which the killer is bonnd or 
entitled to commit, on grounds either of public or of private 
duty.* 

1. Justifiable homicide /rom public duty, occurs in the fol- 
lowing cases :— .1. Sentence of death lawfully pronounced by 
a judge, and carried into execution by an officer, properly 
authorised, and without any essential deviation from the terms 
of the warrant.' — 2* Homicide by a magistrate, or by his or- 
der, necessarily committed in suppressing a riott and appre- 
hending the delinquents ; and this is justifiable, independent- 
ly of the riot act having been read, which only makes the 
corUmuance of the aeeembiy beyenda certain time suppressive 
by foroe.^ — 3. Slaughter of a criminal by an officer of jus- 
- tice, or those assisting him, if, from the violent and power- 
ful resistance of the criminal, this be indispensable towards 
taking and securing him. The same thing is true as to the 
alau^ter of those who take part with the criminal, in re- 
listing the officer. There must be no gross and palpable ir- 
. regularity in the frame of the warrant on which the officer 
proceeds, as, for instance, the want of the signature, or of the 
offender's name ; but the officer will not be affected by any 
extrinsic and remote irregularity, such as an error in the 
proceedings on which the warrant was obtained. There Is 
no sufficient authority for holding that the officer has power 
to kill on the mere flight of the delinquent, without resist- 
ance.^— 4* Homicide, on resistance of a civil warrant. In 
this case, the privilege of the officer is not so high as in the 
execution of criminal process ; the rule seems to be, that the 
, officer may kill, if the resistance's such as to give him rea- 
son to believe that his life shall come to be in danger, if h« 
persist in the execution of his duty.^ Thus, if a messenger, 

• bearing a caption, finds the door of the debtor's house guard- 
ed by a party of his friends, with drawn swords, to oppose 

• his entry, he may fire upon them, though he has not been 
attacked by them, nor even come within reach of their wea- 
pons.^ — 5. Homicide by a soldier or sailor on duty, if he is 
violently invaded, or any alarming or outrageous tumult is 
raised against him, though there should be no immediate 
danger of death. The law intends that he shall, when on 
duty, do what is necessary to maintain his post, and to pre* 
serve his person and arms in a condition to use them with 
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effeoty eren thoagh ]ie8boul4 thus be obliged to take life. 
In urgent eztremi^s, idrere the Boldier is in immediate dan- 
Mfer of iMi&g Uft aniM, or hmng disabled, before hiseffieer can 
lat«rpoie to direet hia, be is entitled to kill without the 
command of his officer ; and, in similar circomstances, the mi- 
litary party, brought hf tiie«ifil power to quell ft riot, may 
•ct without order of tbemagistiiate.^ Where ft colder has 
4titot erdeia fud to flre, he will be juetified in kUling» enlv if 
he make lOttt a clear case of iastant perU to his own li£e, Imt 
he wJU net be justified^ if the peril were only to his post or 
.aasyu^— fiomioide committed by s^dien, whim off' daUj^ ii 
judged of iu the aame wiay as if comnittod by any ordinftry 
'^tinni«iHomicide is justifiable^ which occurs in firing At •& 
•Yeaael, s^gleetlng.to fa^^g to^ when duly ordered to dot so, 
.hy a vessei or beat of the aoiryii^— -6. Homicide by ft rereBUe 
.effieer, ia eeinng run gooda from ft smugg^, if soch resiat- 
.4Hieft 18 BMde.to him, ae shall xnulestly put iiis liis m dan- 
•gbr, if he advftnee and persist in making the seiEUB8k^ This 
.privilc^, wfaieh ftrises from the oonunen law, ia sftnotieiMd 
if statute.^ The officer is bound, however, (and this is true 
«f all other eases,) to use«rery reaaonable means, by giving 
•iwaraisg nod otherwiw, to fulfil his duty, without Sftcriiifiif^ 
ii£s.« 

.2. Homicide is juttififtble on grounds of priwU$ 4i$l^, 
•hk the following: oases :-«-l« HomicUe, ia defence agatnat an 
-attempt to eonHpit afekmy« (|.) The strongest eato of tUs 
-dlaae is an aMempt Adoniovialy to kill ; as, for instanee, sud- 
idenly throating^ at a person with a sword from behind, er fir- 
ing ft|nstol at him, from the aide of the'path. The perai>n,at- 
tackedin thitrway ia>nothound to retice,.aftin the caae of danger 
-of life on an occastenal (piairiel. He is eatttled> on Ihe eontfury, 
to oppose ^orce to fbvoe, sad to seour^ his own safety, by the im- 
mediate death of his assailant. The right to kill is not oen- 
~&ked to the peraon Attadced, but belongs ako to his friends 
rior eerranta^ or otiiers, who are along with him. If tiie 
;wsilant takes to flight, there easms to be no sufficient an- 
.therity Jfor holding ithat- the injured party will be justified 
I In puieuiag,. and tptitting him to death.^ (2.) A woman, or , 
s-ftny onetwhoif with her, may>kill in hindianee of rape, if the 
fperpetntffoQ of .the crime cannot othemdto be preventod.^ 
iifi,) A mam mey kill in>defence of his property, where it ts 
ia moh al f oedble and deknious nanner, as nfttumHy 
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iNItt thiB oiTAer ka, ftur ; oth«nriM iMt. f <ir iammi»^ it !• 
not kwfiil, instead of wtMagy ln«t«Btly to stub a pick.pooket^ 
or to shoot a tiiiof from i»ohhid a bed^, or to kill a man, lor 
ffaliing down f nclotaros, or for takmg |;aiiie without lea<v^ 
p rovid ed wone of those trospuaes on property are coupled 
With an ataault on the person, for that isa different qoettSon.^ 
In the same way, it is net justifiable to kill by meens of A 
gpting gun, set in one's f nmnds, evon though notice has beea 
gh«n 1^ or to shoot a retBrrec(lon-man| though in the ^ery 
aet of lifting a body.' On the other hand, a man attacked 
on tho highway, in a solitary place, to he robbed, may pre^ 
vent the felony, by the deadi of the assanant.*.-<ilf a maa» 
break Into a hoose at tUpht^ to commit theft, morder, rape, 
or faameeuoken, of to bnm the house, be may lawfcdly bo 
killed. This ie the ease idso, though he have not entered, 
tmd have not shewn precisely whidi of these felonies is his 
<iA^t, if he have broken the safe-guard of the bnildingi uid 
Is in immediate preparation to onter. Where the safe^anA 
fji the building is not broken, it is unlawful to kill, unksli 
^warning has been given, and proper means used to seare the 
invader.' It is fikewise nnlawfii), perhaps murder, iateiu 
tionally, and without warning, to aUew the assailant to enter, 
and then to shoot him from a safe station within;— ibr 
by snoh measures, the party shews rather a desire to shed 
the blood of his assailant, than to preserve himself from in- 
' jnry.* Bat it is different, if the invader, notwithstanding 
all reasonable means to scare htm, openly persist in his pur- 
pose to force entry..^With respect to hou^e-breaking in the 
4ap9 ft stronger case of necessity must be made out for the 
Bse of lethal weapons against the thieves, for the alarm, in 
onoh a caeo, is less than where the attack is made at night, 
«nd, in general, assistance may be more easily procured. But 
if the house be in a remote situation, where there is little 
chance of rriief, the inhabitants are entitled to use as strong 
«neans of defence, as if the attack had been made doring the 
night. ^«— Where the assailants are numerous, as in the case 
•of a violent and outmgeous mob, whether by night or day, 
the Bse offeree to repS their entry will be permitted rarlitfr, 
than where the violenoeis thrsatened by one or two alone.*— 
-The feioniooB ftHent of Jthe assi^lant must be manifested, in . 
i order to justify the use of lethal weapons, and it is sometimes a 
quettranof difficulty, what feots in tho Oonduct of the doosased 
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are to be held as a manifestation of that intent. Georgd Soott| 
a butler in a country family, had been left in chaige of the 
house by his masteri who had gone from home. A young 
man in the neighbourhood came one night to visit two of 
the maids, and not having been admitted by them as usual, 
he squeezed himself through between two bars of the pantry- 
window. The noise which this occasioned wakened the but- 
ler, who immediately wakened two other men in the house, 
and proceeded to the pantry, armed with a loaded gun. The 
deceased, bearing the noise of footsteps approaching, hasten- 
ed to make his exit, by the same window by whidi he had 
entered, but in the hurry he stuck in the bars, and was in 
the act of striving to force his shoulders through, when the 
pannel entered. He immediately called out to the deceased 
to tell his name, or be would fire, and having called out 
.again, without receiving any answer, he fired, and killed the 
man. The Court held, that this use of lethal weapons was 
precipitate ; that the pannel being armed, and supported by 
two other men, was in no actual danger ; that the shot was 
fired when the deceased was striving to escape ; and that the 
mere fact of not having answered did not, in these circum- 
stances, warrant the use of lethal weapons. The pannel was 
found guilty of culpable homicide* and had sentence of im- 
prisonment for nine months.^ — It is laid down by some of our 
writers, that a thief may be killed in the act of running away 
with property, if he cannot otherwise be taken, or the goods 
secured ;* but this doctrine seems to be doubtful. Lord Justice- 
Clerk Boyle, in the case oi Craw, (1827,) observed, that ^' the 
lowest provocation or species of invasion, which in our law at 
all excuses homicide, is' that of a person breaking in to steal 
^by night. "^—2. Homicide in defence of life, on a sudden quar- 
rel. To justify the accused, it must appear that the homi- 
cide was committed in order to save his lifey and not from any 
inferior motive. He will not therefore be justified if he kiU 
to avoid some great indignity, or even some bodily harm, 
Buch as being horse-whipped, or kicked down stairs.^ It is 
not sufficient, that the attack made upon him is such, that it 
may come to put his life in danger, or that it previously was 
such as did put his life in danger ; the danger of life must be 
,at the moment of killing.^ The panneFs apprehension of 
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dagger to his life mnst be reasonable, and well groanded in 
the circomstanoes of the situation. Thus, if one mistake some 
harmless instrument for a pistol presented at one's head, and 
kill the supposed assassin, the act is not free from blame ; be- 
cause, with due caution, such misfortunes may always be 
'•▼oided.^— .It is not a sufficient necessity for killing, if the 
accused might have made his escape by tunning away or other« 
wise, but chooses to abide the assault, out of pride or humour. 
The same is true also of one who stands a mortal assault, 
rather than yield himself to the officers of justice, because he 
is innocent, or because they mistake him for another,— ^n 
error which he observes, but declines to explain. A man, 
however, is not bound to retire, if he thereby materially in- 
creases his own danger, or puts himself to evident disadvan- 
tage with respect to his defence ; as, for instance, if he haye 
to retire down a dark steep stair^case, or by passages better 
known to his opponent than to him.'— The pannel must con* 
fine himself to the just degree and measure of resistance, both 
in nsgard to his weapons, and the time and manner of using 
them.^ Thus, if a man is attacked by a person of superior 
strength with a elub or bltidgeen^ in a chamber from which 
he cannot immediately escape, and in his alarm draws his 
furoref and kills ; and if it is proved that there was help with- 
in call, or a staff at hand, which he might have used, the act 
will not be considered entirely justifiable.^ The precipitate 
assumption of lethal weapon*^ where such are not used by the 
opponent, most frequently constitutes guilt in this class of 
cases. If the pannel only oppose force to force, and resist 
with the kind qf weapon* with which he is assailed, his con- 
duct, be the consequences what they may, will be blameless. 
But if two persons' attack a man, the one with a sword, and 
the other with a staff, the person attacked is entitled to use 
his sword even against the latter.^ The pannel is not justi- 
fiable if he continues the violence longer, or does more than 
is necessary to disable the assailant, and so to save his own 
life.^..The accused must not in any degree be himself the 
cause of the fatal strife. Thus, in appointments to fight, or 
duels, the act of homicide is not justifiable, even where the 
accused, on coming to the ground, is compelled to kill, in 
order to save his own life ; such an act is held in our law to 
be murder, because the danger and necessity have been oo« 
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]% « fMiHirif appKeabte in the cue •£ a Middsn TCBomxntflK^ 
tv^M the iMcated haa proTOk«d the quarrel, by atnatiliinf 
the pereon killed^ or even by using toinifds him deriaive and 
eebtumeltoas hmguaf^ or gestuvea.* 

Casual and jwtiiiaUe homicide ice> of oeune, not puiidi- 

3. Ctdpoile HomcU^ 

Culpable bonicide ik of difierent Icinda and degrees. 

1* It is culpable homicide, wheie slaughter follows in doing 
a lawful act, without due caution, as if a man leaves his fowl- 
ing^ieoe loaded^ and afterwards kills in trying the lociE» hav^ 
ing forgot the omdttion in which be left it ; or if wovkmea 
on the roof of a buildmg^ by the side of ajughway^ throw 
down rubbish, and kill a peasenger without giving timely 
warning ; or if a i|uack, or ignorant practitioner, kill a 
patient hy rashly administering powerful medicines, or one 
dose instead of another.' The most frequent and important 
oases of this tdass, are those where death has been occasioned 
by the improper management of carriages and steam-resseb ; 
the degree of cave which the law requires in the managemsnt 
of these vehides, being proportioned to the great danger in- 
curred by the public, where their proper management is ne^ 
glected/ In driving a earriage along ordinary reads, and 
atill more in the streets of a town er village, the driver is 
hound to obey the following rules ; and if a fatal acddent 
dionld occur from the neglect of any of them^ he will behdd 
gttilty of culpable homicide : (1 •) To drive at a moderate pace^ 
and never run races with another vehide. (2.) To have hia 
horses wdl on hand, so as to be able easily to pvdl up. (St) To 
keep a good look-out, and never on any account to go on the 
foot-path. (4. ) To keep <« the customary side, on passing an* 
other carriage or horseman* (5.) If he should have oooasion 
to Btop^ not to leave hia horses' head without eeme one to 

1 i Hume. na-^Thongh the taking of lift In dueb cmstitutet muidMr in 
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vakh thflnif unlaw be Is pArfectly woBve tbat Hmf will nol 
run off« (<;.) The proper place for a car^, withia the tolla 
qf ft town or viUagik or wherever there U a eonsidemUe eon* 
ooorie of passengers on the road, is at bis hone's hea4.^.*-Thje 
tower orders in Scotland are often culpably careless in floing 
into the middle of the reaAi and allowing $heir obildeeii to 
do so, when carriages are passing. It is scarcely necessary 
to observe^ that where an accident occurs on this account— 
the driver being duly careful— no bUme will attach to hin^ 
—No case has yet occurred of homicide of persons within the 
carriage^ in conae^aence of (he mismanagement of the vcn 
hicle ; but there is no doubt that such a charge is rele¥aut»'«-i. 
In the navigation of steam-vessels, the master and pilot are 
bound to obey the following rules : (1«) To have one or mere 
persons constantly on the look-out, in such a situation as to 
have a clear view of the course which the vessel is taking- 
Thesa persons are generally stationed at the bows, but it is 
not unusual for the master to take that duty on himself 
standing on the paddle»box ; it is not sufficient to entrust 
this office to the man at the helm, for his vision is frequently 
obstructed by the passengers or luggage on deck, (ifi.) At 
night,jDr in hazy weather, to have a light constantly burn, 
ing on a conspicuous part of the vessel ; and where the chan- 
nel is very crowded, to take^ where usually practised, th» 
additional precaution of ringing a bell, or sounding a horq. 
(3.) In passing a vessel in motion, to observe the ordinary 
rules, viz. in meeting each other, each keeps to his own 
left ; in overtaking one sailing in the same direction, the 
.one proposing to pass steers to the right, the other to the 
.left. (4.) The vessel having the advantage of the wind and 
tide, makes way for the one beating up against them ;, and 
the vessel in motion is bound to avoid the one stationary or 
at anchor. (6.) The man at the helm is bound to obey the 
orders of the captain ; and the man on the look-out is es^ 
onered, if he gives the due notification to the former oi 
these parties. (6.) When a pilot is taken on board for a 
particular piece of navigation, he is, for the time, responsi- 
ble for the navigation of the vessel.^ 

2. It is culpable homicide, where death follows in doing 
an unlawful act, though without malice to any individual ; 
such as the discharging of fire-arms, or the throwing of 
stones or fire-works, in the streets of a city, or the whipping 
of a horse there, so that it springs forward and kills a pas- 
senger.^ In the case of Niven, (1795,) who had killed a 
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person by firing his piece in a street of common passage^ the * 
Court were of opinion, that, even on his own allegation, that 
a bit of iron had accidentally gone into the loading, he was 
guilty of culpable homicide.' In like manner, if a poacher, 
whilfl shooting at game, kill a person, this is culpable bomi- 
cide ; and the same thing is true if a person kill another 
while shooting at a fowl, intending to steal it,' 

3. It is culpable homicide where death ensues in pursu- 
ance of an intention not to kill, but to do some inferior bo- 
dily harm, from which it was not probable that death would 
follow. In the case of James Irving, (1815,) it appeared, 
that the pannel and the deceased had not quarrelled, but 
some wrestling and boxing had taken place, in the course of 
which the deceased, though the stronger man, was, from an 
unlucky hit, thrown backwards, pitched on his head, and 
died from concussion of the brain. This was held culpable 
homicide; and the pannel had imprisonment for one 
month.^ In the case of Angus Cameron, (1811,) it ap« 
peared that death had been occasioned by a kick, but the de- 
ceased laboured under a rupture, which was unknown to the 
pannel, and the injury would not otherwise hare proved 
mortal. It was found culpable homicide. The like was 
found in the case of Adam Philip, (1818,) who had adminis- 
tered nine glasses of spirits to a boy of ten years of age, in 
consequence of which he died.^ — A preceptor, who kills his 
pupil by excessive personal correction, is guilty of culpable 
homicide.^ — In the case of Campbell and Helm, (18270 i^ 
appeared that the pannels, without the least provocation, had 
assaulted the deceased, dragged him from a hovel where he 
was lying, and struck him some hard blows on the head with 
their fists, one of which knocked him to the ground, and he 
fell on some projecting stones, which fractured his skull. 
The conduct of the pannels was cruel in the extreme, but 
the injury they inflicted could not have been anticipated to 
produce fatal consequences, and would not have done so, but 
for the accidental fall on the stones. They were convicted 

of culpable homicide, and transported for seven years.^ In 

distinguishing between homicide of this kind and murder, 
the great point to examine is, whether the whole evidence 
indicates that the pannel was utterly reckless of the conse- 
quences of the outrage which he committed ; or was guilty 
merely of that inferior or measured degree of violence from 
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-which fatal consequences coald not reasonably haye been anw 
tidpated. In the first case, the crime is justly deemed mutu 
der ; in the second, the more equitable, as well as humane, 
construction is for culpable homicide. 

4. A still higher species of culpable homicide is that; 
where the killer is actuated by a mortal purpose., but which 
purpose arises not from hatred of the deceased, but from 
sudden resentment, occasioned by high and real injuries sus- 
tained by the killer, accompanied by such terror and pertur- 
bation of spirits, as, in a certain sense, deprive him of the 
command of reastm.^ Crimes of this kind generally occur in 
sudden quarrels, in which at first both parties were in some 
degree to blame. In the case of Buchanan and Lilburn, 
(1771>) it appeared, that the prisoners were attacked by a 
mastiff-dog, set upon them by the deceased and his asso- 
ciates. High words ensued between the parties, in the course 
of which the prisoners, irritated by the continued attack of 
the dog, struck the deceased on the head with a spit, of 
which he died on the following day. This was held to be 
culpable homicide.* The like judgment was given in the 
case of James M^Ghie, (1791,) who killed a man by striking 
him on the head with a pair of heavy iron tongs, while lying 
on the ground. The defence of the pannel rested on the 
provocation and alarm of a violent assault made by the de- 
ceased on his father in his presence, by throwing him to the 
ground, and severely beating him in that situation. He was 
banished from Scotland for seven years.^ The provocation 
or injury must be serious and severe, and generally such as 
is attended with a dread of farther harm, as well as present 
smart and pain of body,^ so that the sufferer is in some de- 
gree excusable for the loss of his presence of mind. No pro- 
vocation by words or gestures, however insulting, is suffi- 
cient ; nor even a rude and contemptuous freedom taken 
with a man*s person, as, for instance, by jostling him in pass- 
ing, or pulling his nose.^ In the noted case of Mungo Gamp- 
bell, (1769,) fur the murder of the Earl of Eglinum, it ap- 
peared, that the deceased had desired the pannel, who had 
been trespassing on his estate, to deliver up his gun. This 
the pannel refused, and earnestly begged his Lordship to 
keep off, or he would shoot him. The pannel was at this 
time retiring backwards, and he tripped, and fell ; and the 
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dMened baring pamad for a moment, at the diatanoe of twa 
or tbrea yards £rom him, tfaa pannel raised himself upon hit 
elbow^ discharged the gun, and killed the deceased. This 
was justly held to be murder, the deed having proceeded ra« 
ther from deliberate resentment, than from any excusable 
perturbation, terror, or immediate distress of body.^ The 
defenoe of proveication and iivjury is always excluded, where, 
fjom the whole circumstances of the offender's behaviour, he 
appears to have acted ddiberately, and to have been matter 
tfhi9 em</tionM» Where the fatal act proceeds on a principle 
cdt revenge, it is always murder.' 

In conclusion, it may be remarked, that in trials for mur« 
der, juries semetimes, in order i6 save the offender's life, return 
a verdict of culpable homicide, where the facts of the case 
warrant a conviction -of miuder. It is sufficient to state, 
that juries have no right to act in this manner ; and where 
they do so, they are guilty of a palpable violation of their 
oath of office. It is the duty of juries to return a verdict in 
precise conformity with the evidence laid before them, what« 
ever that may be^ and they have it in their power, where the 
case presents any alleviating oiroumstancei^ to adject to their 
verdict a recomnumdation to mercy, and such recommendation 
will always be duly attended to in the proper quarter. This 
course (to mention one instance) was followed with great pro* 
priety in the case of Andrew Ewart, 18S8. In that case, the 
pannel, along with seven other persons, had assembled to watch 
the graves in a church-yard, where recent depredations had 
been committed by resuirection-men. In making his rounds, 
armed with a gun, the pannel met the deceased at a corner 
of Uie ohureh-yard, who had also a gun in his hand, and 
was, in fact, one of the party watching the graves. In the 
dark he took him for a resurrection-man, and at the dis« 
tanoe of two or three yards fired, and shot him. The Court 
held this to be murder, as the killing of the deceased, had he 
reaUy been a resurreet%<m-man^ would have been murder in 
the circumstances which occurred. The jury found the prl. 
floner guilty of murder, but strongly and earnestly recom* 
mended him to mercy. He was accordingly condemned to 
death ; but the Crown, acceding to the recommendation of 
the jury, commuted his punishment to imprisonment for 
twelve months.^ 

The punishment of culpable homicide is arbitrary, and 
varies, according to the degree of guilt,.from imprisonment 
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for a few weeks, to trausportadon for life. In somofew cases, 
scourging has been superadded. 



4. Murder, 

Murder is homicide done wilfully, and of malice afore- 
thought ; by which is understood that it is done with a 
wicked and mischievous purpose, as distinguished from mo- 
tives of duty, necessity, or allowable infirmity.^ It is not 
necessary to prove, that the wicked purpose was special 
to the person killed ; thus, it is murder, though John be 
killed by mistake instead of James, unless the killing of 
James would' have been justifiable, or excusable. Nor is it 
necessary to prove an intention to injure any one in particu- 
lar ; thus, it is murder if a man, without sufficient cause, 
fire a gun among a crowd, or in a place of public resort, and kill 
a person.* It is not necessary to prove the existence of ma- 
lice prior to the meeting of the parties ; the existence of 
malice at the time of killing is all that is necessary, and 
thfs is implied in the act of killing itself.' It, therefore, lies 
with th6 pannel, in making good his defence, to disprove the 
malice, which the law presumes to exist,-~A deliberate de- 
sign to kill is not essential to the crime of murder ; a corrupt 
recklessness of the life of the sufferer is sufficient, and equally 
constitutes the malice or depraved purpose which the law 
requires. Thus, if a man assaults his neighbour, meaning 
to beat him severely, or break his bones, or cut out his 
tongue, and if, in the prosecution of tliis purpose, he destroys 
his victim, he is equally guilty as if he had run him through 
the body with a sword.^ In the case of Brown, (1753,) it 
appeared that a father and son were both concerned in an 
assault, and the father, having seized the deceased, called to 
the son " to pay well. btU spare the life," The son, with a 
cudgel, having beat the man so severely that be died, the 
father had sentence of death. ^ A similar judgment was 
given in the case of Williams, (1800,) wh^re the pannel had 
declared his resolution to beat the deceased " «o as just to 
leave life tn her,** and having beat her accordingly, she died 
next day.^ In the case of Joseph Rae, (1817,) it aj>peared 
that the deceased, a chimney-sweep boy of eleven years of 
age, having stuck fast in a vent, the pannel fastened ropes 
to his legs, which he drew with great force, till the boy died, 
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the cries of the deceased. This was held to be diurder,-^ 
the conduct of the pannel having been such as indicated an 
utter recklessness, and indifference as to the life of his ric- 
tim.^ In the case of Jahn Cowan, (1803,) it appeared that 
he had killed the deceased, (his wife,) by beating h#r with a 
stick, and on the interference of his neighbours, he declared 
that ** he would beat her, though he should hang tU the west 
end for i/.** He was convicted of murder, and had sentence 
of death.'-*-It is not necessary, as appears from these cases, 
that the weapon onployed should be of that kind which, m 
ordinary language, is termed lethaly as a sword, knife, or pis* 
tol. The law holds every weapon to be lethal, by whidi a 
human being has died ; and in order to determine with what 
purpose it has been used, regard must be had not only to 
the weapon itself, but to the manner of using it, the repeti- 
tion of the blows, the comparative age and strength of the 
parties, the words uttered on the occasion, and all the other 
particulars of the story.^ Thun, in the case of James Brown, 
( 1 735,) the pannel was convicted oli the murder of his mother, 
by striking her voUh the hand^ and treading her under foot ; 
and in the case of Malcolm Brown, ( 1664,) it was held to be 
murder, that the pannel had killed a bop by a blow on the 
. ear with hisjist,* Of course, the pannel will be favourably 
judged of in those cases, where, having a lethal and danger- 
ous weapon in his power, he abstains from using it, and be- 
takes himself to one of a more harmless description, unless 
that circumstance shall be outweighed by some great excess 
afterwards. Thus, in the case of Richard Hamilton, ( \80*J,) 
the accused had killed an infirm old woman, by several blows 
on the head with his fist; but, before doing so, he had 
thrown aside a mell, or hammer, which he had used in break- 
ing into her room ; he was, accordingly, found guilty of cul- 
pable homicide only.^ — If a person administer a potion to a 
woman, without her knowledge, to produce abortion, and if 
she die in consequence, this is murder, if the potion was of 
so powerful a nature as evidently to put the woman's life in 
hazard.^ In such a case, there is the same disregard of life 
as there is where outward violence is done to the person. In 
like manner, if one wilfully set fire to a stack-yard, and the 
flames spread to a dwelling-house, and kill any of the in- 
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tDateSf this is mnrder ; and the same seems to be true, where a 
Baan sets fire to his own house, in order to defraud the unt. 
derwriters, and a person is destroyed in consequence*. So, 
also, if a person, with intent to rob, attack a passenger, who 
resists^ and in the struggle the passenger is killed, this is 
murder, eren although the robber has carried out no lethal 
weapon, and the fatal result ensue, from the passenger fall- 
ing in the struggle, and breaking his neck.^ If, however, 
the killing take place, in pursuance of a delinquency, which 
Is neither of a capital nature, nor one from which danger of 
]ife oould be reasonably expected, the crime is not murder, 
hat culpable homicide only.' 

- jfrt and Part of Murder,.~~A person, though not commit* 
ting murder with his own hand, is, in certain circumstances, 
art and part of the crime, that is to say, he is accessory to 
it, and equaUy guilty as the immediate agent in the deed.— 
1. jl€ce$Hon at the JVic/.— .Thus, if a number conspire, and 
lie in wait to kill a certain person, it signifies nothing who 
gives the mortal blow, or how few blows are given. The 
individual who strikes is but the executioner of their common 
design, and they, by their presence, are aiding and abetting, 
and ready to support him in its execution ; they are all, 
therefore, equally guilty. The same thing is true, though the 
design, in such a case, were only to give a severe beating, if 
death ensues in consequence.^ This rule is applicable, not 
only to those cases where an express compact can be proved, 
hut to all in which, from the number, arms, words, and be- 
haviour of the persons engaged, an implied and tacit confe- 
deracy may reasonably be inferred.^ — Every person shall be 
deemed to be present at the deed who in any shape facilitates 
or protects the execution of it. One, for instance, gives no- 
tice of the person's approach, by a signal from a distance, a 
second dispatches him at a spot agreed on, and a third takes 
post at a convenient place to prevent interruption, or favour 
their escape ; all are in one degree of guilt.^ The same is, 
of course, true in regard to those who impede, disconcert, or 
intimidate the sufferer in his defence, as by holding his hands* 
depriving him of his weapon, or the like. Art and part is 
also implied in all commands and exhortations to the deed, 
given upon the spot. Thus, in the case of Davis and Wilt- 
shire, (I74O,) it appeared that, in the course of a scuffle, one 
of the pannels called out to the other to fire, which he did 
accordingly, and killed the person with whom they were 
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struggling ; this wu beld to be marder in both.'— -Wh^t if 
true uf homicide, committed in pursuance of a concert to 
kill, or to do some grierous bodily harm, is eijually so of ho* 
micide done in prosecution of any other felonp, provided th« 
nature of the attempt imply, or the behaviour of the partlea 
indicate, a unity of .purpose in all concerned, and a resolu* 
tion to control resistance by numbers and force* Thus, if 
several go out^te rob on the highway, armed, and one of 
them kill in the assault, it is murder in all the individuals of 
the party, whether present on the spot or not. In the same 
way, in housebreaking, if one of the party kills a person in 
the house, either to subdue resistance, or otherwise, those 
who are watchiDg without are arc and part of the murder.*— 
Where the assemblage of persons is very numerous, it is of- 
ten difficult to prove the unity of purpose which the law re- 
quires ; but this difficulty of proof forms the only difference 
between such a case, and one where the numbers are smaller: 
Thus, in the case of the Porteous Mob, where the tumult 
originated in a mortal enmity against a certain person, who 
lost his life in consequence, all who were found in the as- 
semblage, equipped with ai'ms, were held to be implicated in 
the murder.^ Indeed, where the imity of purpose is once 
proved, much less accession will serve to convict a person as 
art and part, where there is a large assemblage of persons, 
than whei'e the -numbers are more scanty ; because the share 
of the enterprise falling to each individual is necessarily di- 
minished by the number of his associates. On the other 
hand, where there is no proof of concert, or where the con- 
cert is of such a kind as not,, on reasonable probability, to 
lead to a fat^l result, the actual authors of the homicide are 
alone guilty of that crime. I^uch is the rule of judgment, 
where the killer sti-ikes on some peculiar quarrel of his own^ 
not connected with the original design, or, though it be inu. 
some degree connected with that design, if a resolution of 
the whole party, to accomplish ttieir objei't by such extreme 
mpans, cannot reasonably be inferred in the whole circum- 
stances of the case.^ In like manner, in sudden brawls or 
riots, those only who have taken a part in the homicide that 
ensues are implicated in that crime. If, in. such a case, the 
sufferer has died in consequence of a series of inconsiderable 
injuries, or if the author of the mortal bbw be unknown, 
the fair result i9». to hold those guilty of assault who are 
proven to have struck the deceased, and to acquit the others 
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ag^ntnst whom no act of violence is proved.^ ThttSf in the 
case of Marshall and others, (1824,) charged with murdetf 
assault, and riot, it appeared, that in a quarrel which had 
arisen in the street, apparently without any foundation, blows 
l^ad been freely exchanged on both sides, and a<person kill- 
ed. There was clear evidence to fix the assault on the pan- 
nels, but great uncertainty as to which of them struck the 
fifttal blow. It was laid down by the Court,' that, in such a 
ease, where there was no evidence of previous concert, and 
where the quarrel had been taken up at the moment, the 
ctrime of murder could not he fixed on any oC the pannels, 
unless the jury were satisfied that he struck the fatal, or one 
of the fatal blows. They were, accordingly, acquitted of the 
murder, but convicted of the assault and riot.', — Where ho- 
micide takes place among persons lawfvily assembled, art and 
part can only be fixed upon an individual by strong evidence 
of co-operation in the deed ; and this is, a fortiori, true, where 
the assembly has for its object the execution of the law, as, 
for instance, a magistrate's poise proceeding to quell a tu- 
mult.'.— —2. Aceeasian before the Fact.'-^A person is art and 
part of murder, as an accessary before the fact, who, know- 
ing the mortal, purpose, furnishes the immediate means of 
wmmitting the deed, those means, without which, it either 
Qould not have been done at all, or would have been done in 
a different manner ; for example, if he furnishes the poison* 
or arms, or decoys the victim to the spot.^ Thus, if one fur- 
nish a highwayman with pistols, or a housebreaker with 
picklocks, knowing what they are about to commit, and 
death ensue in the pursuance of these felonies, the furnisher 
will be held guilty of murder.^ It is different where the 
assistance is indirect and remote. Suppose, for instance, that 
John reveals to James his purpose of revenge against a cer- 
tain person, their common enemy, and that James lends him 
a horse, or furnishes him with money, to carry him to that 
quarter of the country. Though, highly blameable, James 
is not art and part of the murder, if John takes the life of 
the person in question, without holding any further intav- 
course with James, or communicating to him any of the parti- 
culars of the design, as to the time, place, and manner of doing 
the deed. In such a case, James, though he has assisted the 
man, has had no concern in the story of the murder, which is 
alone the matter of charge.^^.The assistance must also ha 
material; such as substantially forwards the enterprise* 
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Thus, it will no't be tafficient, if the pannel' lend the 
•in his wateh, that he may be more Rure of the hour to Ke 
in wait for the person, or tell him the nearest road to the 
lurking>place.^— A person may be art and part of marder, by 
simply giving orders to do the deed, as, for instancei an offi- 
cer commanding his party to fire on the populace ; — or by 
hiring to do the deed, for, in that case, the actor is only an 
Instrument in the hands of his employer ; — or by advising it, 
if the advice be direct and special, and the slayer's main in- 
ducement. If the person giving the order to kill have se- 
riously countermanded it, this will free him, if the counter- 
mand reach the murderer in time ; otherwise not.' Though 
the order only extend to giving a severe beating, or robbing 
the person, or burning bis house, or giving a woman medi- 
cine to procure abortion, the person giving the order is liable 
as a murderer, if death follow in any of these cases.^ Tha 
person giving the order to kill is liable, though there may 
have been a variation from his instructions in the mode oi 
executing the order, as by stabbing in place of shooting ; or 
though the person employed have killed a wrong man by 
mistake ;^ or though the mandate has not been executed by 
the person who first received it, but by another employed by 
bim.^— 3. Accession after the Foc/.-^ Accession after t?i 
faet^ such as concealing the corpse, assisting the murderer, 
or expressing approbation of the deed, does not, of itself, 
make a man art and part of the murder. Such accession, 
howeVer, may contribute materially to the proof of partid- 
pation in the crime, when joined with circumstances of pre- 
vious knowledge, or instigation to commit the deed.* 

The punishment of murder is death, and confiscation of 
moveables ; to which, by special statute, feeding on bread 
and tirater up to the time of executioa, and suspension of the 
body in chains, or interment within the precincts of the 
prison, are superadded.^ Where the sentence is not carried 
into execution— ^nd likewise in cases of culpable homicidft«« 
' the offender is liable in a snm of money, called assjfthmenij 
to the widow and children, or other next of kin, of the de- 
ceased.' 
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EvidencB in ffonddde, . 

The circumstances tending to prove the pannel's oonnex- 
ion with the homicide are extremely various, and do not ad« 
mit of any accurate claseification. Those which usually 
occur have been already noticed in treating of the geneial 
principles of evidence and need not be farther adverted to^ 
The proof of the corpus delicti'^ov the actual existence 
of the homicide, m dtsamneeted with the /iri^on^r— remains 
still to be explained. This branch of the case, which is 
sometimes attended with considerable difficulty, involves the 
questions, whether th« person alleged to be kiUed is dead, 
and whether he died of the alleged injury ; it is scarcely 
necessary to say, that when any doubt exists as to these 
points, no weight can be attached to the circumstances which 
appear to connect the prisoner with the crime* The proof 
of the corpus delicti generally rests on the evidence of per* 
sons who have seen and examined the dead body. 

Discovery f and Ideni^aiion of Bodi/.~^WheTe the body is 
amissing, there ought properly to be no convicti(»i ; unless 
the circumstances are such as to give rise to an inevitable 
inference of the sufferer's death, as, for instance, where a 
person is violently struck on shipboard, and thrown into the 
sea, and never again seen.^ If a body be found, though so 
disfigured that it cannot be recognized, it will aid the proof 
6f the corpus delicti, if the circumstances of the finding cor- 
respond with those of the alleged homicide* In the case of 
M^Cowan, (1750,) for murdering a woman and her child, 
the bodies found were so mangled that they could not be re- 
cognized, but certain articles were found lying near them^ 
which were proved to have belonged to the woman. There 
was strong evidence connecting the prisoner with the crime ; 
fhe result was a verdict of guilty.' The difficulty of identi- 
fying dead bodies arises very often from the natural progress 
bf decay, and the change which death almost always pro- 
duces on the human countenance* It is -the duty of juries 
io listen with caution to evidence of identity, when ^fiven la. 
cases of this kind.^ 

Cause of Death.'^'WheTe the body has been found, and re- 
cognized, a question may arise as to whether the death was 
occasioned by the alleged violence* This matter, in general, 
depends upon medical testimony. 

1. It is sometimes doubtful whether death may not have 

it Burnett, fiS& 'Id*<39, * See beforo, p. SB^ 
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been ooouloned by diuaUf or some otber cause oot connect- 
ed with the injury. In the case of Keith and Watt, (1766,) 
for murder by itrangulation, it appeared that no medical 
person had seen the deceased during his last illness, or after 
death ; but some of the neighbours swore to a bluish mark 
Hound the neck of the corpse, and bruises or discoloration 
on the breast, and a physician deponed that he never saw a 
bluish mark, occanoned by dueeue, round the neck qf a dead 
body. On the other hand, it was proved that the deceased, 
about a week before his death, had been ill of asthma, and 
thought by his physician to be dying. Upon this evidence, 
joined with circumstances of suspicion in the conduct of the 
pannels, a conviction was obtained. The pannels, howCver,' 
were afterwards pardoned. ^ In the case of Harkness, ( 1 7d7>) 
the deceased was found lying on the street, in such a posture 
as to shew that he had been brought and laid down there. 
The surgeons were not agreed as to the immediate cause of 
death. There was a wound on the head, but whether occa«' 
sioned by a blow or a fall seemed doubtful. On opening the' 
head, the vessels appeared loaded with blood. Verdict not 

guilty.^ Where sudden death occurs during an afiiray, it is 

often doubtful whether the fatal event has not arisen from 
the violent mental excitement of the deceased. There are 
many instances ef death occurring in this way, either by apo- 
plexy, or some other mortal disease. In the course of an 
altercation between a man and his wife, the woman died^ 
and a clamour having arisen against the husband, he was 
brought to trial for having murdered her. He was, how. 
ever, acquitted, for it appeared in evidence that he had not 
even touched the wc^an during the quarrel. The deceased 
was a person of an extremely violent temper ; and on open- 
ing her body, it was found that she had laboured under sup- 
puration of the liver, and that an abscess had burst into the 
cavity of the abdomen, in consequence of the agitation into 
which she had been thrown.^ In the case of ]\I*PonaId, 
(1799,) it appeared that, in the enurse of a quarrel, the pri- 
soner gave the deceased (a man) a blow on the left breast, 
but whether with his open or clenched hand did not appear. 
The deceased stepped back a little, and then fell forwards on 
his face, uttering these words, ** See how he has struck me,** 
and in a short time expired. On opening the body, the ap- 
pearances were natural, except some extravasated blood in 
the ventricles of the brain. The surgeons could not say 
with certainty what was the cause of death, and one of them 

1 Burnett. Ma « Id. 54% « Smithi For. Med. 
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(Mr. John Bell) stated, that the appearances in the head 
could not hare been produced by a blow on the breast, or 
even by a fall. The jury, of conrse^ acquitted.^ — Where 
the person is in a state of intoxication, a comparatively 
dight injury may occasion death. A man, finding his wife 
drinking and dancing in a gin-shop, brought her home, and 
a struggle ensuing between them, ho struck her twice, and 
the woman shortly afterwards died. Mr, C. Bell, on the 
trial of the husband, deponed, that the woman's death was 
occasioned by the bursting of an artery in the head. Being 
asked whether the blows were the cause of the rupture, he 
said he conceived it very likely that a shock would rupture 
the vessel, and that the intoxication of the deceased, and the 
struggle, were likely to produce such a degree of activity of 
the circulation in the head, that a less violent blow might 
produce rupture, than what, in other circumstances, would 
have proved -fatal. The prisoner was acquitted.' 

But, in general, the cases which occasion most difficulty 
in distinguishing between violent and natural death, are 
cases of poisoning. The best and must direct evidence, in 
cases of this kind, is the existence of poison in the body of 
the deceased, especially when it appears that the symptoms 
preceding death, and the appearances on dissection after- 
wards, are such as correspond with the known operation of 
the particular poison. Evidence of this kind, however. Is, 
by no means, essential to conviction. Indeed, it often hap- 
pens, from various causes, that poison is not found in the 
body, while the other circumstances of the case afford the 
most conclusive evidence that poison was the cause of death. 
In the' case of Matthew Hay, (1780>) it appeared that he 
bought arsenic, as he said, to kill rats. A young woman, 
who was pregnant by him, and who was engaged in mak- 
ing sowens for the family, was sent out of the house by him 
to bring a drink, and he had thus an opportunity of putting 
arsenic into the pot, but it was not proved that he did so. 
Five persons who partook of the sowens were taken ill im- 
mediately with the usual symptoms of poison, and two of 
them died that night. The body of one of these persons 
was opened, but no poison was found in it, though there waa 
some appearance of mortification in the stomach. Upon ex- 
amination, arsenic was found among the sowens. The pri- 
soner was found guilty.' In the case of Jean Aitken, 
(1830,) the pannel was indicted for the murder of her hus^ 

I Burnett, m, ^ ' Shaw's Manual of Anatomy, p. 185. < Burnett^ M& 
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bftnd, by poaring sulphuric acid down hit throat, as he lajT 
asleep in bed. It appeared that thepannel and her husband 
had frequent quarrels, and that she had frequently threat- 
ened to murder him. On the night in question, they had 
a severe struggle, and struck each other. About twelve at 
night the deceased went to bed, and soon after was seen 
asleep, there being no person in the house but the pannel 
and a servant-maid. The pannel then left the servant's 
room on her stocking soles, a thing unusual with her, and 
was absent about twenty minutes ; when she returned, she 
said that her husband was roaring mad with drink, and the 
servant, upon going to him, foand him lying on his back in 
the utmost agony, exclaiming that he was all roasting. A 
glass was found upon the uble, which, on being . put to the 
lips, produced a sharp pain, and a phial in the deceased's 
room, which had contained three tea-^oonfuls of sulphuric 
acid, was found next morning to have only as much in 
it as Gowred the bottom of the phial. The death of the de- 
ceased took place in two days, apparently from the effects of 
a corrosive acid ; and sulphuric acid, in considerable quanti* 
ties, was detected on his shirt, and on the blankets and bed- 
cover, and a little on the pannel's bed-gown and handker- 
chief, but none was discovered in his stomach and intestines* 
The jury unanimously found the pannel guilty ; and next 
day fijie confessed the crime. ^ 



1 AHMm,'75.— It may be uaeAil to add a few ebMrvations regsidiiv the 
poisoDi generally employed in the commission of grimes. 

AHSBNic {anenious acid, or wMie oxide qf arsenic) is most frequentl;irse* 
lected as the instrument of murder. Its taste is said by Professor Cbristisott 
to be insipid or sweetish ; by most other writers* it is r^resented as acrid.and 
corrosive, but not to a degree corresponding with its virulence. It has fre- 
quently been swallowed with victuals smd drink without any peouUar taste 
being perceived. It feels gritty or sandy under the teeth. When reduc- 
ed to powder, it bears a strong resemblance to refined sugar, with which it 
has been often mingled for criminal purposes. It dissolves in water, and 
may be easily administered in that fluid. It is probable that tbe lowest fistal 
dose, in circumstances favourable to its action, is about four grains. It 
would seem that its activity may be diminished by admixture with certain in- 
ecAuble powders, as, for instance, charcoal powder.— Christison's Treatise on 
Poisons, 21^.13.— Tbe symptoms of poisoning by arsenic are generally sick- 
ness} heat; violent thirst; inexpressible uneasiness, and anxiety : vomit- 
ing ; purging ; quick and feeble pulse ; headache ; distended and pain^l 
abdomen ; foBtid discbaigee, sometimes mixed with blood ; excruciatinc 
pains in tbe stomach and bowels i cold sweats ; crainps in the limbs ; and 
oceasionally near the close, convulsions.— 2 Paris and Fonb. 216-20 — These 
•ymptoms rarely occur united, and in some cases the greater part of them 
isre absent ; they resemble, in manv respects, the symptoms of common 
British cholera ; and, accordingly. In doubtful cases, the age and constitu- 
tional predisposition of tbe sufferer, his habit with respect to diet, the 
season of tbe year, and the prevailing epidemics^ are circumstances to 
"be kept in view.— 2 Paris and Fonb, loS.— Tbe symptoms of anenie ge- 
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" 2. A dificolt class of cases, in r«gard to the canse of 
death) are those in which an injury, not in itsdf dangeroos, 
becomes mortal, after an intenral of time, in consequence of 
some supervening and unforese^ dreumstanee. In regard to 
cases of this kind, it may be observed, that where the im- 
mediate cause of- death is no more than remotely andfortui- 

niefnlly- sppeu about half an hour after it hu been swallowed ; occasion- 
ally in a shorter time; but they are very rarely delayed beyond an hour. 
In the case ot Mary Elder, (I8S7,) for poisoning her scrvant.maid, the 
symptoms of poisoning did not decidedly begin till more than eight hours 
after the only occasion on which the prisoner appeared to have adminis- 
tered any thing to the deceased in a suspicious manner. This circum- 
stance ccmtnbuted materially to her acquittal.— Chris. Pois. 215^16. — Ed. 
Med. and Surg. Journ. xxvil.— On dissecting the body of a person poison* 
«d by arsenic, in general the appearances are as follows;— The stomach 
more or less inflamed ; in some instances, dusky' redness appears on it in 
patches, interspersed with points and streaks of a brighter colour. The 
villous, or innermost coat of the stomach, is almost always softened, and 
•can be eanly rubbed off in pieces with the fingers from the coats beneath. 
IVbere death is late in taking place, extensive ulceration of all the coau 
may be expected. The intestines are always more or less inflamed, and 
the ftindament is sometimes ulcerated. Where the arsenic has been swal- 
lowed inmbstance, it will often be found attached to the membrane of the 
atomaeh by a peculiar glairy fluid. Where it has been taken sit solution, 
though the same organic injuries will be discovered, the presence of the 
Arsenic itself in ttie stomach can scarcely be expected.— 2 Paris and Fonb. 
"SSS.— Arsenic kills when applied to afresh wound, or introduced into the 
rectum, or vagina ; and probablv it may also be fatal when applied to the 
unbroken skin. It may be added, that it appears to have the power of re- 
- tarding and modifying the progress of putrefaction in the bodies of per- 
sons poisoned by it.— Chris. Pois. 809-^54. 

Vitriol, or Oil of Vitbiol, {SvlpkMric Add.)— This fluid is generally 
of a iMTOwnish tinge i it is without smell, and of an oily consistence, 
whence its popular name. Its taste is highly acid and caustic, producing 
in the'month a painftil feeling of heat The smallest fatal dose on record 
is one drachm. It was taken by a stout young man, and killed him in seven 
days. A man has recovered after taking six drachms.— Chris. Pois. 125.— 
•The cnrdinary duration of poisoning by sulphuric acid is between half a day 
and two or three days.— The symptoms of this poison are an extremely 
austere, add, and burning sensation in the mouth and throat, excruciat- 
ing pain in the stomach-; nausea, and excessive vomiting; at one time 
'the fluid vomited is black, at another, reddened with blood, producing in 
its passage through the throat the most intense pain, and a powerful sen- 
sation of bitterness; if a portion of it should ftill on any calcareous sub- 
stance, it will denote its true nature by effervescence ; constipation, or 
sometimes bloody discharges ; excruciating pains over the abdomen, with 
a tenderness in these regions so exquisite as not to allow the slightest 
fM«8Suie without tonnent ; difficulty of breathing i frequent and irregular 
pulse; great restlessness and agitation, and convulsive motions of the 
countenance. The intellectual powers generally remain uninjured to the 
last— On dissection, the stomatdi will, in general, exhibit extensive dis- 
'■organixation ; though this will depend, in some meaikure, on the state of 
4ts alimentary contents at the time. The mucous membrane of the 
mouth, tongue, and gullet, will, in most cases, be found destroyed, and 
^converted into a pulpw llic presence of vitriol in the stomach, «ven when 
oompLicated with alimentary matter, is easily detected.— 2 Paris and 
Fonb. 30S. 

A«ua FoBTis {NUric Add) produces nearly the same symptoms and 
oiganicappecrasoes as sulphuric acid, though its operatioa is, in gcnenUj 
more rapid and violeql—- « Paris sod Fonb30& 



92 Homicide* 

toualy eonnected with ihe violence, the psnnel oaght to b« 
acquitted. Thus, if the sufferer recovers from the wound 
after a long confinement, which induces a consumption that 
ultimately proves fatal, the injury cannot be regarded as the 
cause of death. ^ In the case of Campbell, (1819») the suf- 
ferer, who had been wounded in the leg, was not considered 

Opium is extensively used in medicine^ and also as a luxurf, especially 
by the lower orders in large towns. Tlie lowest fatal dose has not been 
distincUy ascertained, but death has occurred from 36 grains, and the like 
result has been caused by little more than half an ounce of the tincture. 
Professor Christison observes, that it in next to certain that a less quantity 
will prove fataU though he has met with no distinct case of death from less 
in an adult— Chris. Pols. 535.— Opium is of a reddish brown colour, and 
has a peculiar heavy and narcotic odour ; its taste is acrid, bitter, and hot. 
It has beea frequently administeied with porter, to which, in its propeiw 
ties, it has some resemblance.— The symptoms of this poison are giddiness ; 
insensibility ; respiration low and disturbed ; power of motion lost; pupils 
insensible to the impression of light ; muscles of the limbs and trunk in a 
state of extreme relaxation. In a short time the countenance becomes 
ghastly, the pulse small and imperceptible, and death ensues. The stupor 

{iroduced by opium is distinguishable from that caused by apoplexy or epi* 
epsy, as the person poisoned can be roused by agitation, tickling the nos- 
trils, or the like. The length of time between taking the poison and the 
commencement of its effects varies from a few minutes to an hour, or even 
five hours. The or«iinary duration of a fatal case of poisoning with opium 
is from seven to twelve hours — Chris. Pols. 534— The appearances on dis- 
section are not to be relied on ; but the poison will often be met with in the 
contents of the alimentary canal, and in such quantities as will leave no 
doubt as to its nature.— 2 Paris and Fonb. 394.— This, however, is not al- 
ways the case, as the poison, though swallowed in considerable quantities, 
may disappear by absorption or decomposition in the course of a very few 
hours.— Chris. Poif. 543.— One of the most latisfactory modes of identify- 
ing it is affbrded by its powerful and highly characteristic odour."^ Paris 
and Fonb. 394. 

Frussic Acid {.Hydrocyanic Acid) is procured from certain v^etables, 
such as bitter almonds, the leaves of laurel, and peach blossoms: and iu 
odour it st|»ngly resembles those substances. It is the most fatal and 
powerful c(f all poisons. When the dose is large, it occasions death in a 
iew minutes, and without convulsions; when taken in smaller quantity, 
the re^pifation becomes slow, the pulse fails, and vomiting and convulsions 
take place. The morbid appearances after death are equivocal; but the 
strong and peculiar odour yielded by the corpse will furnish a satisfactory 
proof of the presence of this poison. To add force to the evidence, it is ad- 
visable that several persons should perceive the odour.— 2 Paris and FonlL 
S96-409.— The suddenness of the operation of this poison was a subject of 
inquiry in the English case of Freeman, (1829.) tried for poisoning a girl 
who was pregnant by him. The girl was found dead in bed, obviously poi- 
soned with prussic acid. The body was stretched out in a composed poa- 
ture, with the arms crossed over the breast, and the bed-clothes pulled 
smoothly up to the chin, and at her right side lay a small narrow. necked 
phial, from which api>arently about five drachms of prussic acid had been 
taken, and which was corked, and wrapped in paper. There naturally arose 
a question, whether the deceased, after drinking the poison out of such a 
vessel, could, before becoming insensible, have had time lo cork the phial, 
wrap it up, and adjust th^ bed-clothes ; and upon this point the evidence 
of several medical persons was given on the trial, the import of which was, 
that the supposed acts of volition, though within the bounds of possibility, 
were, in the highest degree, improbable. Professor Christison« who relates 
the eate, lemaiks, that '* some one must either have been present at the 

I I Hume/182.— Burnett, &50. 
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In any danger. He wati, however, nnfortunately put into a 
hod in the Infirmary, which had been occupied by a person 
ill of eryiipelas, and he took that disorder, and died in con« 
sequence. The prisoner was acquitted.^ In the case of 
MacMillan, (1827)) charged with murder and assault, a 
quantity of sulphuric acid had been thrown in the face of 
the deceased, which produced such inflammation, that bleed, 
ing in the arm was resorted to. The orifice made to let the 
blood flow inflamed, and of this he died, but not from the 
injury in the face. The pannel was convicted df assault 
•nly.*«-In like manner, if the sufferer, by obstinacy or iu* 
temperance, has aggravated the injury into a mortal sore, he 
is himself answerable for the fatal result.' Thus, in the 
ease of Paterson, (1823,) tried for murder and assault, it ap. 
peared that the deceased, some days after receiving the 
wound, drank a quantity of whisky, and, on being carried to 
the Infirmary, was seized with erysipelas, which proved mor- 
tal. The prisoner was found guilty of assault only.^ — The 
same judgment is given, where the wound has been rendered 
mortal by rash and improper applications. Thus, in the ca»e 
of MacEwan, (1830,) it appeared that the injury, which was 
a dislocation of the arm, had been treated by an ignorant 
bone-setter, whose operations did more harm than good, and 
that, in consequence of the inflammation thus occasioned act- 
ing upon a sickly habit of body, a white swelling ensued, 
which proved fatal. The prisoner was acquitted.^ On the 
other hand, however, it is to be observed, that the mere ab- 
sene^of proper or skilful treatment will not relieve the pan- 
nel ; as, for instance, where an assault is made which opens 
an artery, it will be no defence to plead that, by the assist- 
ance of a surgeon, the wound might have been staunched, 
and life preserved. In such a case, the injury has had its 
natural course and issue, and nothing has been done by the 
sufferer to increase its mortal tendency. The pannel is there- 
fore answerable for the consequences' which have ensued.^ 
Thus, in the case of Alackenzie, (18270 ^^ appeared that the 
pannel seized the deceased by the throat, and bruised him 
severely in several parts of his body, in consequence of which, 

time the deceased took the poison, or have arranged the body soon after 
death. For if she had time to cork and wrap up the phial, the case must 
have been of that slower description which is attended with convulsions* 
so that the body would have bveu in a discomposed attitude; and if the 
case was of the sudden kind, where convulsions do not occur, she could 
not have corked and wrapped up the phial, and also ac'Justed the bQdL* 
clothes." — Chris. Pois. 565.— The prisoner was ocquitted. 

i Alison, 147. « Syrae. 288. 3 I Hume, 18->. 
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Iock-|aw inpeiTened, and he died. Skilful medkal advice wM 
not (^led in till near the end of tlie illnew, when the lock* 
jaw was already come on, and in the interval he had acted 
•omewhat imprudently, and aggravated the symptoms. The 
medical evidence, however, clearly proved, that the hek'jaw 
was owing to the injury, and tvms a frequent rettiit ofO. The 
Court was unanimous that the homicide was proved, and 
the prisoner was found guilty.^— It is of no consequence that 
a considerable interval of time has elapsed between the in- 
fliction of the injury and death, provided the patient contin- 
ually languishes under the wound, and becomes worse. and 
worse, by gradual progression, till death ensues. In the case 
of Lowis, (1610,) an interval of seventeen months had taken 
place ; but the Court, notwithstanding, held the case to be 
proper for the consideration of a jury.^ 

S. In proving the cause of death, it sometimes happens, 
that considerable doubt arises from the supposition that Ae 
deceased may have committed tuieide. In such ^cases, the 
appearance of the injuries is always very material.' In ge- 
neral, a suicide inflicts wounds on the abdomen, chest, and 
face, and almost always in an oblique direction, from right 
to left ; those made by an assassin are often on the back part 
of the body, and when in front, are generally from left to 
right.^ The state of the hands, whether wounded or not, 
the appearance of the clothes, the indications of robbery^ the 
posture of the body, the situation of surrounding objects, 
and the previous history of the individual, are all of import- 
ance. Indeed, the most minute and trifling circumstances 
ought to be attended to, as these often furnish conclusive 
proofs of guilt ; their apparent insignificance exempts them 
from the usual precautions with which the assassin seeks to 
Veil his crime. A woman was found in bed with her throat 
cut, and a knife sticking in the floor near her ; three of -her 
relations were in an adjoining room, through which it was 
necessary to pass in order to reach the apartment of the de- 
ceased. These relations declared that she must have- de- 
stroyed herself ; but, from a particular circumstance, they 
were suspected, and found guilty of the murder ; for on the 
left hand of the corpse was observed the bloody mark of a 

1 Syme, 156. s i Hume, \85» 

' In the case of Oivan, it appeared that the murderer came behind hie 
tictim, and in that position cut her throat with a razor. The wound, 
therefore, had the same appearance as if it had been inflicted liy the hand 
of the deceased herself— Fod^r^ observes, that the expression of the physi- 
ognomy of a suicide is more tranquil than that of tl^e victim of homicide. 
—Suicide is very rarely committed befbre puberty j generally from the age 
of 20 to 50, and rarely after that period. 
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Jsfi hand, which, of course, could not be that of the deceas- 
ed.^ In the year 1764, a citizen of Liege was found shot, 
and his own pistol was discovered lying near him, from 
which circumstance it was concluded that he had destroyed 
himself ; but, on examining the ball by which he had been 
killed, it was found to be too large ever to have entered that 
pistol ; in consequence of which, suspicion fell upon the real 
murderers.' In the case of Divan, (1S24,) the deceased* 
who was the panners wife, was found in bed with her throat 
cut. There was a pool of blood on the middle of the floor 
at some distance from the bed, and a bloody razor on the 
mantel- piece. .A shift, completely saturated with blood, was 
found rolled up, and concealed behind some pieces of wood. 
.It was proved by the medical witnesses, that the wound was 
of such a kind as must have instantaneously deprived the de- 
ceased of the power of loco-motion, so that it was impossible 
that she herself could have deposited the razor on the man. 
teUpiece, or rolled up and concealed the shift. The evidence 
of the prisoner's guilt was of the most conclusive kind, and 
he was accordingly convicted.' In a case mentioned by Paris 
and Fonblanque, where a person was found hanging in a gar- 
ret, the supposition of suicide was removed by the circuna- 
stance of a handkerchief being found drawn over the face of 
the deceased, and his hands tied behind his back, in such a 
way as shewed that it could not have been done by himself. 
The murderers were convicted.^ The marks of footsteps 
near the body, and the indications of a struggle having taken 
place, are always important. In the case of Thornton for 
the murder of JVIary Ashford, (18170 evidence was given as 
to the footsteps of a man and woman, which shewed that the 
persons had been running, and dodging each other.^ In the 
jcase of Mr. Taylor, who was murdered at Homsey in De- 
cember, 1818, marks of footsteps, deep in the ground, were 
fliscovered near the river in which the body was lying. The 
jaands of the corpse were found clenched, and contained grass 
apparently torn from the bank.^ In the case ot Archibald 
Maclennan, (1830,) the pannel was indicted for the murder 
of his wife, by strangling her on the sea-shore, and throw- 
ing her over a rock into the ocean. It appeared that the 
body of the deceased, who was a maniac, was found on the 
shore with marks of violence on the throat and head. On 
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the morning of the day on which the body was found, the 
panne], after inquiring for his wife, was seen to follow her 
towards the sea-shore, and in the direction of the place where 
the body was afterwards found. At the top of a rock, near 
this place, were discovered the marks of a desperate struggle ; 
the track of something heavy having been drawn for some 
yards over the grass to the very edge of the rock was quite 
evident, and the tufts of bent, and the projecting eminences, 
on this line, were torn up, as if caught hold of by some crea- 
ture when endeavouring to resist the violence, and save it- 
self from being pushed over. Fragments of the bed-gown 
and handkerchief which the deceased wore that morning 
were found lying close to the marks. The foot-prints cor- 
responded with those of the pannel and deceased, the former 
being with, and the latter without, shoes. The pannel was 
found with his shoes wet, which was likely to have happen- 
ed in pushing the body into the water. It appeared that the 
pannel had often previously used the deceased in a cruel man- 
ner. The Court considered the evidence sufficient, but the 
jury thought proper to find the libel not proven.*— In cases of 
poisoning, considerable difficulty is sometimes found i« ne- 
gativing the supposition of suicide. The noted case of Alary 
Elder, (1827,) furnishes an instance of this. She was in* 
dieted for the murder of a servant ^maid, in her house, by 
means of arsenic. The deceased was with child to the pan- 
nePs son, and the pannel had repeatedly given her drinks, 
apparently for the purpose of procuring abortion. One night 
she gave her something in a glass which left a white sedi- 
ment, and on the following morning the deceased was- taken 
ill with the usual symptoms of arsenic She died three days 
afterwards in great agony. The deceased used expressions 
indicating that some poisonous matter had been given her by 
her mistress. The pannel had bought arsenic, five days be- 
fore the death, stating it was for rats. There were no rats 
about the phice at the time, and it did not appear that any 
arsenic had been laid for rats. The pannel at first denied 
that she had bought arsenic, but afterwards she admit- 
ted the fact, and stated that she had laid it for the rats, 
in presence of the deceased. Arsenic was discovered in the 
stomach of the deceased, but no traces of that poison were 
found in her repositories. On the other hand, it appeared 
that the deceased was subject to occasional depression of spi- 
rits, and, on these occasions, had let fall expressions of an 

' Alison, 82. 
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imitmtkm to toSrof befwlf. in ytrtimkry two w thvit 
^wmki before her dleiitli, «ke ^ad japwtirt hmtuHt ia Mrioils 
tarmg to ao old beg^gM-womaD, in regard to her uafortmato 
^tuatioh from.beifig pragiwnt, and h» with to •ooauttit iiil- 
dde. Tke jury found the libel not prown ; but this ter- 
dict did not meet with tlM approbation of tke Court*^ 

Nature nf fTonnd in nrfbrenee to special Flea, — In closing 
tkia subjeet, it may be remarked, that where the pannd ad« 
mits the homicide, but pleads that it was casual, or justifi- 
able, l^e nature and appearance of the injuries may often be 
of material importance in estimating the value of the defence. 
In the case of Annesley, for shooting a poacher, the defence 
was, that the gun had gone off accidentally* on the prisoner 
attempting to secure the deceased. The prisoner was ac- 
quitted, on die evidence of the surgeon, who had examined 
dw wound, and who stated, that its direction, being upwards, 
Tery satisfactorily proved that the fowling-piece had not 
been levelled irom the shoulder, which would have implied 
design, bnt must have been discharged at the trail, and, 
tbe^ore, by accident.' In the case of Mr. Campbell of 
Bordand, (1831,) it appeared that the deceased having come 
to the pannePs house at night, desiring to get in, the pannel 
'Went out -with a douhle-barrelted gun, upon which the de« 
ceased retired, and soon after both barrels went off, and kill- 
ed the man at the distance of twenty yards. The pannel 
alleged, that he stumbled on the ground, which was proved 
to be rough and slippery, and the gun went off by accident ; 
and this was confirmed by the shot slanting upwards in the 
body of the deceased. The pannel was acquitted.' In the 
4NMM«f Watt, (eirMt 178^)) tried for the mnrder of his ne- 
phew, by stabbing him, on the public road near the village 
of Shettiestoo, the etatement of the accused was, that the 
deceased (who was an extravagant and dissolute yonngman) 
had stopped him on the road, and importuned hhn for mo- 
ney ; that on his refusing to give him any, a violent scul&e 
toek place between them, in the course of which the pannel 
was brought to the ground, with the deceased above him, 
and that, in that situation, and to save himself, the psnonel 
iafticted the wound. There were no witnesses present on 

1 Svme, 92 —See before, p. 01, note. 

» HAgrav«*s State Trials, Vol. 9. p. S?7. 

s AUaoo, i4a— Or. Barit oteerf e«, thai the anpeannes of a gafrehot 
wound does not always AimUh saUsfacutry evidence of the dlractkm ia 
which ttie shot was ihed ; as balls are eapabte of being deflected flrom thdr 
course by a venr slight resistance. He mentions the case of a wan who 
waa struck on the breast by a ball, while standing erect in the Ta|ila» and 
the bail was found lodgeAia tbesGn>«uiii>— S Parte and FoqjlL liML 
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the oflouioiiy and the deoeaieddied immediatelf. The state* 
ment of the pannel, howerer, was oonfirmed by the medical 
• witneiiei, who deponed that the wound, from its nature and 
appearance, must hare been given /rom behw% The prisoned 
was acquitted. ^ The keeper of a house of bad fame in Green- 
ock was indicted (1819) for the murder of a sailor, by shoot- 
ing him through the chest* It appeared from die evidence 
of the medical witnesses, that the auricles and part of the 
'aorta next the heart were shattered to atoms by the slugs 
and brass nails with which the piece was charged, and, in 
their opinion, he must have dropped down dead the moment 
he received the shot ; therefore, as the body was found in 
the street, and the door of the house was 18 feet up an en- 
try, it followed that the prisoner must have run after hiqti 
into the street, and there shot hinu On the part of the pri- 
soner, it was stated and proved, that he had shot him through 
the door of his own house, which he was attempting to enter 
by force ; and besides direct evidence to this effect, it appear- 
ed that there was a stream of blood from the door of th/e 
house to the spot where the body was found, which could not 
have run from the body towards the house, as the threshold 
of the door was on a higher level than the pavement of the 
street. The jury, by a unanimous verdict, acquitted the 
prisoner.' , 

SECTION III. 

ATTEMPT AT MURDEB* 

' Attempt at murder may be considered in reference either 
to the common law, or to statute. . 

1 . Attempt at Afwrder at Common Law This crime is held 

to be committed where the injury inflicted is of such a kind 
as shews an utter recklessness on the part of the pannel fur 
the life of the sufferer ; as where a man is wounded in the 
chest with a sword or pistol, or poison is administered to 
him in his food.^ Thus, in the case of Keen, (1825,) the 
pannel, who had fired a pistol at the sufferer, within a few 
yards of his body, was convicted of attempt to murder, al- 
though he contended, that the pistol being loaded with swan- 
shot, instead of ball, indicated an intention to maim only, 
and not destroy.^— The crime is also committed although no 
injury has ensued, provided the pannel has done all that he 

1 Unreport^!. « Beck's Med. Jurifc by Dunlop, 334# 

8 1 |lume,sei 4 AUbod, 164. • 



Attempt ai Mwder. ' 99 

^coiild to accomplish his purpose ; as, for example, where thb 

. |»8tol misses fire, or the ball does not hit its object, or the 

knife breaks short on a button.^ And the same thing is 

true, though the act be of a more remote kind, provided it 

be one by which the pannel meant, and expected, to destroy 

. life, and which, unless proyidentially defeated, would have 

had this result.' Thus, in the case of Ramage, (1<825,) it 

was held sufficient that the pannel had put poison into the 

^ tea-pot of the intended victim, which she found standing by 

. the fire-place of ^e latter, and left it there, in order that it 

< might be used by her at breakfast.^ In the case of Ding- 

< wall, (1818,) it was found sufficient that the pannel had at- 
tempted to seduce a surgeon into a conspiracy to poison his 
wife, by furnishing him with doses of arsenic to be admini- 
stered to her as medicines.^ It would seem that the law 
does not take cognizance of the remote preparations for mur« 
der ; as, for instance, the purchase of the poison, or the load- 
ing of the pistol, as, in such cases, the deed is still in (he paiu 

- fief's oton hands^ and he may desist without proceeding far- 
ther.^ — Where the situation of the parties, at the time of 
inflicting the injury, was such, that if the wounded man had 
died, the killing would have amounted only to justifiable or 
culpable homicide ; the pannel is, of course, entitled to the 
benefit of the same extenuating circumstances, in judging of 
'the charge of attempt. The same rules will, therefore, be 
followed in this department which have been already ex- 
plained in treating of homicide. — Attempt at murder is pun- 
ishable, at common law, with any pain short of death. In 
cases of great atrocity, scourging and transportation for life 
have been inflicted. 

2. Attempt at Murder under the Statute, — ^By statute,^ at- 

, tempt to murder, or to do severe bodily injury, is raised to 
the rank of a capital offence, in the following cases* (1.) 
Where loaded fire-arms are discharged against any person, 
or attempted to be discharged. It is not necessary, in this 
case, to prove the intention to kill, or injure ; the intention 

' is inferred from the act of using the arms. - (?.) The stab- 
bing or cutting of any person, with intent to murder, or to 
do severe bodily injury. In this case, the intent must be 
proved in the same way as at common law ; and it must far. 
ther appear, that the stabbing or cutting have actually taken 

1 1 Hume. 27. 

s Ibid— >l'he act, in order to constitute a cognisable attempt, must be 
*' tnal^cio proximum j" an inception or Inchoate act of execution.— L 
Hume, 27. 

3 1 Hume, 28, ■• Id. 27. « Id. 28. 6 10th Geo. IV. c. 38, 



effect on the p«vi«n aiiii«d.a^ (8.) Wlieve iMiion h ttdni- 
. nittered, vith intent to murder, er to do^e^re bedilf injarf. 
Here also the intent must be proTed in the ordiaary way, uid 
it must appear, moreover, that the poison has been actually 
swaDewed, and not merely put in the way of the intended 
. Tictim. (4.) An attempt to suffocate, atrangte, or dpowb, 
when made with the design^ of destroying life, er of iloing se- 
rious bodily injury. In this case, liieewisc^ the intent nmst 
be proved 4 and it must farther be shewn, that ibs violenee 
employed had for its object to suffooatey strangle, or drown. 
(5.) Where sulphuric acid, or other corxosire substance, la 
thrown at a person with intent to mnider, dJsfignre, er4o 
serious bodily harm, and where tlio person aimed at has betfn 
disfigured, or seriously ii^urec), in oonee9tieno& In thisieasey 
besides proving the intent, and that the acid has reached the 
person aimed at, it must be farther shewn, that eerieus per- 
sonal injury has beer^ thereby prodncad* The mere throw- 
ing of the acid, therefore, or its burning -or destMiying the 
dress, will not be suffident«i«»ln any of these oases, where cir- 
cumstances appear on the trial which would have iowered 
the crime from the rank of murder, had death followed, l&e 
effect is not to render the statute inapplioable, but merely to 
modify the punishment which it sanctions into one of an in* 
ferior kind. It may be added likewise, that the {vosecuter 
, has the power of restricting the pains of law, without depart- 
ing from the statute.' 

SECTION IV. 

COKCEALMEKT OF PBXQITAKCT. 

It is enacted by statute,* that, if a woman ^' shall conceal 
her being with child during the whole period of her preg- 
nancy, and shall not call for, or make use of, help or assist- 
ance in the birth, and if the child shall be found dead or 
be amissing, she shall be imprisoned for a period not exceed- 
ing two years.*' This statute has been substituted in room 
of an older enactment,' which authorised and required a con- 
viction of murder, on proof of the facts just mentioned, with- 
out any other evidence of guilt. By the existing statute, 
' i;hese facts are not considered as presumptions of murder, but 
as being in themselves a crime— a species of culpable homi- 

1 No person has yet been executed !n Scotland for attempt to muider. 
• 49th Geo, 1 1I. c. 14. a 1690, c 81. 
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cUtBs ilnplyiiif the death of th« «hfld through criminal ne- 
glect «f ita sftfflty at the birth. 

In a ohar^ npon thli sfiatnte^ the fandamentaf circnm- * 
ateaecp to be provied are^ that the women- ha» been pregnant, 
and that the child ia mUsing, or that the dead bodf of a 
flhild hat been fbimdf wMeh h proved to be hers.^ TThere ' 
the child is anflsiag, the pFegnatuy ean only be prored by 
■fmplenM of recent deltirery appearing on the woman*8 per- 
•OBk^ In the ease of the body bdng ftmnd, that evidence may 
be eonfirmed by the womaa's adtnowledgiuent^ before wit- 
naaae% tiMt the diiM Ik liers. Such a confession has^always^ 
of itidf^ been held a sulBotent proof of the pregnancy*'*— In 
regaiid: to the ooneeaimeni, the prosecutor is not bound to 
jiroae thiefact ; it is suAcient for him to allege it, and, like 
«My other negative, the proposition that the pannel (M not 
fwieal. her pregnancy proves itself, and it lies with her to 
shew^ by contrary evidence^ that she did reveal it.* Bnt 
it will be a tnfllcient 4efence> if it appear that she revealed 
hm oesidition to any one individoal) and, probably, even ' 
thoogh that individaal were the fhther of the diild.' It is 
■oAdent, though the disclesnre has been procured in some 
measure by constraint, as, for instance^ on examination befdre 
» justice of peaee, or a kiik-session.® And farther, it wonld 
nither appear that the same must hold, though the disdo-' 
Bwre be in some degree doubtfnl, or expi-essed in ambiguoue 
terms ;' and though it rest only- on such an implied disclo- 
sure as may be gathered from openly providing child-bed 
linens.^ lastly, the Concealment must continue down to 
the death of the child t for if the mother keep and acknow« 
lodge her child, after the birth, for however short a period, 
the staloite is not appKeablOk^i— Anodier requisite is, that the 
pannel has not called for asristanee in the birth ; and entliif 

'*r I Rome, 898. 

s it UoRlydiiriag the flnt tea or twelve diyf after partaritioB tketa' 
sutuf^ctory opinion om be fianneil, by ezankwliOQ of ih* peMoe«.M to da«, 
liTery having uken place.—l FarU and FonU 2&8.— The capability for 
eseoioD avhtcad by wonten in the inferior ranks, shortly after cbltd.birm, 
iacwMrkable, and might appear iacradlUe to naoy nwMViitntee witb . 
the fact. It is not unusual to find women engaged in reai^ng. retire to a 
litHe <ttst«nce, elftct their delivery by chemsoVes, return to their ftUow^ 
labovans. andi go oa wMi their wnrk during the lenainder of the daw. 
Such a fiict oocuried in the case of Jean Smith, Ayr^ Spring Utt. to 
the case of Ann Macdougal, (Aberdeen, I8S3,) it appeared that the pan- 
aaL who was steeping in bed with two other servants, rose, was deMve i red» 
a^d Betucaed to ted, without mt oCtham being tomtiom otwhathatf Qc« . 
curred; Instances have even happened in which women have walked six 
and eight miles, on the day of their delivery, without any senslUa incon* 
venienoe.— AlisoB, Wi. . . ' 

siHume,iJ»7 ^Id.894. «id.809i 'UM. 

' Ibid. s Burnett; 9<2. • 1 Hume, 881 
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point, Bha, the prosecutor is not required to lead prooG the^ 
negative that she did not call for aid proving itself, unKesa 
elided by contrary proof. If the pains of child-birth CMne 
on unexpectedly, and the pannel send for assistance^ but it 
arrives too late to save the life of the child, she ought to be 
acquitted.^— It is not necessary for the prosecutor to prove 
that the child was at full time, and born alive : these facts 
are pretumed, and if the pannel allege that the birth was a 
mere abortion, or that she was overtaken by premature la- 
hour, which destroyed the child, it lies with her to prove 
this ; and such a defence is sufficient, because she might 
have revealed her situation, and called for help at the birth, 
had it taken place less suddenly, and at the ordinary time.^ 
In the case of Aurora M'Leod, (1815,) the pannel confessed 
the concealment, and failure to call for help, and that she . 
^^ brought forth the said child Ha weeks before the Hme, as she 
believes, and that the child was still^borny** and the jury 
found her ^ guilty vi terms of her own confetnon,'* This 
case Was certified from the Circuit to the High Court, but no 
judgment was delivered on it, probably from an impression 
on the part of the prosecutor, that the case was untenable ;, - 
and to this lenient construction Baron Hume inclines.^ 

: The statute applies indiscriminately, to married and un«' 
married woipen.^ — There can be no charge of art and part 
under the statute ; for if any other person than the mother 
has been privy to the crime, the statute is elided by that very 
drcumstance. • 

, The punishment awarded for this crime is imprisonment, 
generally from three to six months ; but in aggravated cases, 
and especially where there is reason to believe that violence 
has been used^ it is much longer,— from nine to eighteeiik 
months.^ 

ChUd'tnurder at Common Law* — Child-murder is tried* at 
common law in the same way as other cases of murder, and, 
of course, without any reference to the statute. It may be 
observed, however, that, in general, stronger evidence of t«s- 
terUiontd violence will be required in cases of child-murder 
than in other cases, because it is established by experience, 
that in cases of unassisted birth, themCther is sometimea un- 
consciously the cause of the death of her child. According- 
ly, it is a principle of law, that the mere appearances of vio<« 
lence on the child's body are not of themselves sufficient, un- 

1] Hume, 297. sibid. sid.S98. 

4lbMU «AU«OD, 162. 
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less they are of such a kind as to indicate intentional mar" 
der, or unless some other eiroumstanoe^ exist to shew tha^ 
they were designedly inflicted. In the case of Catharine 
Butler, (1829,) it appeared that, a few days after her deli- 
very, the pannel set out with her child to walk home, a dis- 
tance of some miles. She reached home, without her diild, 
and on being questioned, she gave false and contradictory ac- 
eounu regarding it. At length she stated, that it died of 
eold on the road, and that she had thrown it into a river 
which she named, and she acknowledged that a child which 
had been found in that river was hers. On the other hand; 
it appeared that the pannel had been kind to her child before 
setting out, and that it was a cold day when she was on the 
road, and that the infant might easily have perished of cold 
on its mother's hack. In these circumstances, there were the 
highest grounds of suspicion against the pannel ; but on the 
' principle that there was no decisive evidence that the death 
was not owing to natural causes, Lord Mackenzie directed 
an acquittal.^ In the case of Isabella Shaw, (Dumfries, Sep. 
tembeor, 1830,) it appeared that the body of a female infant,' 
about ten daya old, was found in the river Nith, which the 
pannel at first denied to be the body of her child,, but after. 
wards acknowledged. She stated that she had aocideiitallf . 
smothered the child, by orerlaying it, and that, to avoid the 
risk of suspicion, she had thrown the body into the Nith. 
The medical witnesses stated, that, in their opinion, death 
might have occurred from smothering, or even from natural 
eauses, previous to immersion, at there were no marka of* 
violence on the body, and no water was found in the stomach 
er lungs. The jury found the libel not proven.^ 

The death of a diild by mere exptwre is murder, if it ia 
done in a place where the child must be inevitably destroyed,' 
as, for instance, within flood-mark on the sea shore.' Where 
the child dies by accident, if it be an accident oonneeud with 
the exposure, as by being trodden under foot by cattle, or rode 
over by a carriage* the crime seems to be no less than culpa- 
ble homicide.^-^The exposure of an infant, though death 
does not foUow, is an indictable offence, and has repeatedly 
been punished with imprisonment. 

t Allien, 16a. * Unreported. si flume, S90. t ibid. 
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* 
fifiCTION V. 

ASfAULVw 

Tbib eiioae is of vwicnM di^sreei of atfocsty» Meoxding to 
the Tiolenoe emf loyed^ and ihe dflfcw «f injury mfliat«d an 
the ■offerer. It is not, however, essentisl to essanlt, thai 
Uie person aimed at has actually si^ered Tiolence $ i( is Mf» 
fioient if such was intended,^ aad that he has inonrrefl alailni 
and i^ipreheBsien on that acrauat. Thua^ the shoei^ag aft» 
«r thnistisg with a sword, eonetitttle the eriae^ tiieiii^ die 
yistol miss its aim^ or the sword do not teaoh the persoftir^ 
Tarther, the same wiH hoU, if Mows he struck with ^e fiat 
«l the peFson, though tbey &U short, and do not taJce efed ; 
er e^en if a gun be levelled, ahhoagfa it he not pchaedy or tha 
trigger drttwn.'«*With regard to the defeoee of provoMtlisttt 
it is settled that na teorA, however repreaehful a»d oenAn* 
melSoua, hare the effeet of juttifying an assault;' Suck poSM 
Toeatiooy however^ will, in general* tend to mitigate the|MMi# 
Ishnuttt, especiaUy if the assault hae not been egbBesii?e$ but 
thiftis a matter fior the Court to eeneider, and not foe th«. 
jfury> Though words wilt not justify on assault, iimm wifi 
have this effeet \ a person, who is assailed by blows, it 9Bt^ 
titled te defisnd himself, and if the SMaiiadt is in jomd in the 
ttraggl^ he has hunaslf to blame for the onase^usiieet^^ 
B«t even when jusdiied ul retaUatiagt the paMiel mst aiaft 
earcy his resentment mdi a leakgth se to heoome the assails 
ant in hit turn, as hy oontinuing to beat the aggietser afMv 
he has been diMhled,.et ht« submittod, or by using a paver* 
lul or lethal weapon against a weaker, or, in geneval, by 
pnehiag his advantage, in point of stuength or weapons^ to 
the uttermost. In suoh oases, the defeaoe degenerates into 
an aggfissHm,. and i^» original assailant ie entiisled to d«* 
mand punishment for the new ostouft eeannitted en hioi^ «f<* 
tar hit original attack had hse« duly ohnstised^^-^-^ttt, fat% 
tfaer^ the proToearion will nod justify Uie pannel, unloto it 
took phttsft foQSfifdi hafofu the aasaulfe. If tnffioMoM time has 
elapsed to allow the pannel*t anger to cool,, the deed wiU ))* 
held to savour less of passion, and human infirmity, than of 
enmity and re«enge«<^ disposition whith the law, in pll 
cases, strongly reprobates.^ It is, accordingly, the invariable 

1 J Hume^ SS91 s Case of Hog. 1831.— Alison, 175. 

• I Hume, 3331 * Id, 334. »Ibia. 

«ld.33». 71d.338. 
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Mom of t&0 Coiirt, to ezelude from proof. On tho one Iiand, 
anf idlegationfi of j^erocation wfaioh n not so recent as to 
kara eooasioaed allowable resentment in tlie pannefs mind, 
at Ae time of the assault ; and, on the other, to prerent the 
preseciitoF from proving any indications of yit^nee on the 
panoel's part, for any oonsiderable time before the oommission 
of the crkne. Thos, in the east^ of Ross, () 8SS,) it was of* 
toed' to be proved, on the pannel's part, that he had sns- 
takiad material injnry from the person assanlted for some 
days before the crime was committed : but this was stopped 
by the Lord Jnstice-Clerk Boyle, as tending to establish the 
motive of revenge, and so injure rather than beneBt his de« 
fbnoOi^ Bnt this mle is not to be foliewed se strictly as to 
exchide the eensideratien of every thing which has occurred 
prior to the assault ; a certain latitude in this respect must 
be allowed ; and it is snffirient if the pannet is in excusable 
heat ef Mood when he strikes, though the provocation has 
net besB reorived at the very honr.^ Thus, in the case of 
lioekhept, (1746,) to extenuate an assault made in theeven* 
ing, the psnnel was idlowed to prove provocation given hh» 
in the morning of the same day, the parties not having agaia 
met in the course of the day ; but no plea of this kind can 
be carried farther than such a latitude.' In the case of Tho« 
mas Meusies, (28th March, 1826,) for assaulting William 
AuM, the- provocation founded en consisted of a public de* 
elaration made by Auld that the pannel's father was a liar« 
This declaration was made the day before the assault, bat 
did not seem to have been known to the pannel till nest 
day about five o'clock, and the assault took place on the same 
e«enHig about ten. The pannel and Auld had not met diir» 
ing the intervaL^ 

in cases of assault, even of the most atrocioos kind, the 
^^rsetioe is to make a charge simply of assault, and to state 
the serious parts of the oflbnot- as ayvveoa/ions si the simple 
crime. In this way, the inoonvenienoe is avoided of having 
the whole charge endangered by a faihue to prove part of the 
aggnwations ; because the assault and the aggravations being 
thus charged separately, the pannel may be found guilty of 
the former, though the latter may be found not proved.^..^ 
The highest aggravation of assault is, where it is made with 
intent to murder ; an offence which has been already coa* 
tidcred, both at eoasmos law, and under the statute*^ Bnt 
uMbKrogh the intentioa may not have beea to killi the woault 

»Altion,T79. •'IHotw.SW. »lbld. _ 

^ Unreported. ^ I Hume, k<i. < Siee before, p^ IBL ' 
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is still an ai^grayated crime, if it has been done to the effii« 
sion of blood, or the danger of life — the latter quality gene* 
rally resting upon medical te8timony,.i.or if it has been done, 
with loaded fire-arms, or with other lethal weapons, such as 
bludgeons, hammers^ axes, knives, bottles, pokers, tongs, 

large stones, or any heavy or cutting instrument. > It is 

also a very serious aggravation of assault, that it has been 
done with intent .to ravish. To prove, sueh intent, there 
must have been evident preparations for carnal connexion on 
the part pf the panneU^and not merely indecent liberties.' 
It is material, in such a case, if blows and actual injury have 
been received by the female, for these necessarily infer re- 
sistance on her part ; and, for a like reason, it is important 
if she appears to have struggled, and cried out, before beings, 
discovered by witnesses^ and not merely afterwards.^ The 
guilt is, of course, much increased, where the assault is made 
on a child under puberty, that is, under twelve years of age. 
In such a case, if the child has been induced . to permit the 
attempt, it would seem that the offence loses its character of 
assault, and will fall to be charged as attempt to commit 
rape — or the using of indecent practices.^ — Intent to rob is 
fUso a very serious aggravation of assault. It is proved, ge- 
nerally, by such violence as indicates a design of taking the 
property, as, for instance, putting the hand in the pocket, or 
snatching at the watch. But juries should be cautious in 
finding this serious aggravation proved solely upon such 
grounds ; for, it may often happen, in the confusion of an 
«86ault, that acts of this kind may take place, without any 

r 

• 1 'Where the charge is laid upon the statute, lOth Oca IV. c. 38, the 
mere use of loaded fire-arms impiie* the intent to kill ; but, in the case 
of cutting and stabbing, that intent must be proved in the same way as at 
eommon law.—It has been held in England, that the analogous statute, 
galled Lord Ellenborough's Act, applies, if cutting has been inflicted, thouab 
the Instrument used was not properly adapted for that purpose, as for in- 
stance, the claw-end of a hammer — 1 Russell, 597.— See before, d. 9B. 
a Alison, 185. $tf ^* 

. » Id. 187.— See below, '* Evidence in Rape."— In the case of Duncan 
M'Millan, (9th January, 1833,) the charge was « assault, with intention to 
ravish, espedaliy when intoxicating or stupifying drugs, or other si^ 
ttancest are administetedt for the purpose of more easily accomplishins the 
•aid intention." I'he prisoner was found guilty, and sentenced to trans- 
portation for life —Unreported. 

* In the case of John M* Arthur, (Glasgow, 8th September, 1830.) the 
charge was assault, with intent to commit rape, and the libel set forth, that 
the child on whom the crime was committed had been induceH,l)y gifts and 
promised, to comply with the pannel'd desires, and no auction of violence 
was made.— In these circumstances, it was objected, on the part of the i»i- 
•oner, that the fact set forth did not support the charge of assault, in as 
much as assault could not exist without violence.— The case was certified 
CO the High Couit, and, after debate, the Lord Advocate abandoned the 
UbpL— Unrqiorted. .. ^ 



intention to carry off the property. Evidence^ however, of 
this description, when joined with any indications of ajor^ious 
intention to commit depredation, will almost always be suf- 
ficient.^ — Assault is aggravated, when committed in pursu- 
ance of an intent to compel a rise of wages, or deter from 
working at a certain rate ; or. of a combination entered into 
for these purposes ; and such a charge may be laid either on 
the common law, or on statute 6th Geo. IV. c. 129. — Sim- 
ple combination, to procure a rise of wages, is no longer an 
indictable offence, the law upon this subject, both statute and 
common, having been repealed by 6th Geo. IV. c. 1?9.^~> 
Assault is likewise aggravated, when committed on a ma- 
gistrate, either when in the execution of his duty, or in re- 
venge for Its discharge. And the same thing is true in re- 
gard to any other officers of the law, as, for instance, excise 
and sheriff officers.^ Assault is aggravated, by being com- 
mitted by a child on its parent, by a husband on his wife, or 
by any person upon another within the house of the latter. 
Assault is also aggravated, like every other crime, by a pre- 
vious conviction for the same offence. 

Mutilation of the limbs, as it is an irreparable injury, is, 
undoubtedly, one of the worst kinds of assault. It may be 
charged either as an aggravation of the simple crime of as- 
sault, or as a separate offence.— Where any bodily injury in- 
flicted is of such a kind as cannot be announced by a single 
phrase, it is sufficient if the libel give an intelligible descrip. 
tion of it. The terms Siellionate, and Real Injury, are ge- 
nerally used to designate such offences.^ 
- The punishment of assault varies, according to the d^ree 
of guilt, from imprisonment for a month, or even a shorter 
period, to transportation for life. In cases of great cruelty, 
scourging has been frequently superadded. 

> Alison, isa 9 1 Hume, 329.— Alison, 18a 

« I Hume, 3S9. 

* 1 Hume, S2a.—Vs\ng tbreati of death to any person, and attempting, 
or pretending to carry tnem into execution, in order to compel a confeg. 
sion of a real or supposed crime, is an indictable offence. The same is true 
in regard to violence and Of^resslon, more especially, when committed by 
persons in authority, or entrusted with legal r>ower. In the caee of Wad-" 
dell and others, (I8»),) the pannels, who were messengers, had seized a 
person under colour of legal diligence, carried him, with much violence, to 
a lock-up house, and stripped and searched his person, all in order to ex* 
tort money. Sentence of imprisonment and traniportation was pronpunp- 
ed.— Alison, 635.— Forcibly carrying off*, or detaining a delegate authorised 
to vote at the election of a member of parliament, i;i an ol|bnoe at com- 
mon law, and has been punished with imprisonment and whipping.— ^ase 
of Lindsay and otberfj 1791.— id. 642. 



SECTION VI. 

Hamesucxxn is the felonious leeking and invasion of a 
person in his dwelling-hoase.*.^The distinctive charactexis* 
tic of this crime, is the violation of the security of a person's 
home^ in which, as in a place of privacy and retirement, tba 
occupier is entitled to consider himself in safety. It cannt^t, 
therefore, be committed on a tradesman in his booth, shop^ 
or warehouse ; on a miller in his mill ; on a banker in his 
eounting-liouse, or the like. The same thing is true, thougU 
the shop or warehouse be a part of the dwi^ing-houso; foe 
still it is a place of common access, and not intended to be 
private.' As little is it hamesucken, if the assault have 
taken place» not in the party's proper home, but under the 
roof of a stranger, or in an inn, hotel, or place of temporary 
residence. It is, however, immaterifU though the house be 
not the party's own property, if he holds it as tenant or pos« 
eessor ; aad this protection is not confined to the master o| 
the family only, but extends to his wife, children, and ser« 
vants, and, in general, to all the members of his household^ 
who are there at bed and board permanently at the time.' 
In the case of an innkeeper, there is room for a distinction. IC 
a person, already in the inn as a customer, invade the landlord^ 
though in such a way as diews he came there for no ether 
purpos^jhiais not hamesocken* but only an aggravated as- 
sault. Jrot if the entry be made, not in the usual manser^ boa 
violetRly and unlawfully^ as by forcing a window in the nighty 
the same protection applies to the innkeeper as to any other in^ 
dividual.^— Hamesucken is not Committed any where hut tviik* 
in the dwelling-house. An assault, therefore, made in the 
precincts of the house, or in the court-yard or effioes, is not 
hamesudten, but only a common assault. But, on the other 
hand, the crime is hamesucken, if the injury be inflictea 
within the house, in pursuance of a design to coma»it vie* 
lence there, although the assailants have neither crossed the 
thieshold, nor in any way entered the hoHie,. as by firing al 
the inmate from without, or thrusting at him through an open* 
ing.' The same thing seems to be true, though the chief per* 
•onal injury has been done without, if the man was within the 

nHinne,3Ii. s Id. 313. « Id. 314. 

« Id. 315. «id. ;jl5-l<. 



Iu)fil6^1i6fi the BkMttk commenced { m if the Inrkdert, on the 
joaater opening to them, ruth npon him, end poll him into 
the bighwayt and there beat him with atidki.^ The same 
vill hold, if the inraders break into the hoase, and the maa^ 
ier leap from a window, to escape from the TioHence, and 
they follow, overtakes and woand him.* It is not hame» 
Buckea if the sufferer be enticed by artifice to quit his houses 
■and is then beaten, as, for instance, if he is drawn out upon 
a fictitious erittnd.'*— It is not material in what manner the 
house has been entered, whether by foroe^ fraud, or in «ny 
other way ; provided the entry has been made vnlh the de^ 
Hgn of committing personal violence. It is this premedU 
tated itekingoi the person at his home that constitutes the 
essence of the crime.^ No outrage, therefore^ howerer vio^ 
lent, whioh a person suffers in his own house, ishamesucken^ 
if it happen in consequence of a quarrel taken up at themo>i 
ment, even though there had been a previous grudge between 
the parties, if the invaders came there pea^ably and laww 
fully at first. The same will hold if the entry of the house 
has taken plaoe in oonsequenoe of a scuffle in the street, and 
the assailant has merely followed the person assaulted Into 
his own house, whither he has fled for refuge ; for this hap» 
pens from heat of blood, wluch is not so criminal as delibeyate 
revenge.^ Farther, it is not hamesucken, if the entry^ 
though felonious, have taken place with an intent to commit 
a orime of sttidthy and not of violenest as, for instance, fire» 
raising; and the violence has ensued in eonsequence of the 
offender being detected, and in the course of the efforts made 
to apprehend him. As little is it hamesucken, if the JMuse 
has been entered under some mistaken idea of right, ar un- 
der an irregular warrant, or by mistake for some other per- 
son, and in consequence violence ensues ; or where excessive 
and irregular execution has 'been resorted to under a warrant 
in itself correct and lawful.^«-In regard to ti)e nature of the 
injury suffered, it must not only be personal, but of a griev- 
ous and materiial kind, and not merely such a slight injury 
as savours more of contumely than actual injury. Thus, 
in the case of Haldane, (1718,) it was held not to be 
hamesucken that the master of a house was caught by the 
throat, bad a cane shaken over his head, and was raised from 
his bed in the night-time by a party of aimed men, trhe 



MHame,31M6. « Id. 317. S Tbid. 

4 The term Satnetueken is derived from two Gemua wocdt, keim 
Lome, and nteken to leek.— Jamieson's Dictionary. 
« 1 Hume, 319. • Ibid. 
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forced him into the street^ But provided the injury be o^ 
Che. due rank and degTe«» it signifies nothing of what de* 
ecription it b« in other respects. Thus it is hamesucken to 
give a person a horsewhipping, to beat him with a stick, or 
sriththe fist, or to bind and oonfine him within the housct 
or to invade a man in his own house, with a view to carry 
/off his property, though the injury to his person be but 
alight, or to attempt to commit a ra|>e on a woman in her 
own house, or to carry her off from thence by force, with a 
view to a rape, or a forcible marriage.^ The same will hold, 
though no actual violence be done to the person, if a serious 
personal injury be attempted, as if a pistol be discharged, 
though it do not hit ; or a thrust be made with a sword, 
though it be averted, or fall short ; or if, by threats of death, 
and a pistol held to his head, a person is forced to subscribe 
A bond for money, or the release of a debt that is due to 
^im, because, in such a case, though money, and not personal 
injury, is the offender's object, yet, as^he cannot obtain the 
one without the other, he is held to intend both.^ 

In regard to the form of charge in cases of hamesucken, 
it may be mentioned, that the usual practice is to libel, in 
addition to the charge of hamesucken, an alternative charge 
of assault, aggravated by being committed on a man in his 
own house, of which latter crime the pannel may be con. 
victed, if the evidence do not support an entry with the de- 
sign of using violence— The punishment of hamesucken in 
aggravated oases of injury is death : in cases of inferior atru- 
<^ty, an arbitrary punishment. 

SECTION VII. 

BAPE. 

. Rape is the carnal knowledge of a woman's person, for- 
cibly and against her will. It is essential to this crime, that 
the act of connexion be fully consummated ;* and the proof 

U Hume, 32a •Id.SZO.L 

8 1 Hume, 3S1.— Violent Invasion of personal flreed<nn, and of the secu- 
rity of private houses, though not amounting to hamesucken, is an in- 
dicuble ofibnce. In the case of Watson and others. (1&>6,) it appeared 
that a smuggler having been wounded by a revenue officer, the latter was 
imprisoned, and bail refused till the wounded man should be out of danger. 
Tl)e pannels thereupon entered his, house without any legal authority, 
took liim out of bed, undid his bandages, and examined the wound, 
in order to make a report to the Sheriff that he was out of daoger. This 
act was held to be an indictable oflence>'»AUson, 631. 

* I Hume, 301.— Burnett, 101. 
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of tliis will depend cshiefly upon the depoeition of the iroman 
herself— Though the violation must be acoompUshed by 
force, yet it does not alter the crimef if the woman only dit« 
continue her resistance out of fear of death, as when a pis- 
tol is held to her head, or a dagger to her breast ; or if she 
be threatened with destruction, and so beaten and abused, 
as to alarm her for her life ; or if she faint in the struggle ; 
or if, from natural infirmity, she is incapable of making any 
effectual resistance..^ The same would seem to hold where 
the woman has been atupified by drugs,^ if she did not pre* 
viously g^ve any indicatittns of consent.' In the case of fe« 
males below the age of puberty, (viz. twelve years of age,) a 
constructive force exists sufficient to infer rape, though no 
actual violence has been offered, because a girl of those ten. 
der years, being incapable either of the desire or discretion 
which must combine to have a will in the matter, the deed 
may be justly held to be against her will, even when she 
makes no resistance.^ Cases of this kind are always regard- 
ed as peculiarly aggravated.— The situation and character of 
the woman do not affect the nature of the crime, as the law 
looks not to the person who suffers, but to the act itself which 
it prohibits.^ Thus, a rape may be committed on a common 
prostitute. . In such a case^ there is no doubt a presumption 
of thewoman*s assent, which will require to be overcome by 
very clear proof of violence having been used ; but if this 
proof is obtained, the pannd ought to be convicted. No 
doubt, the same injury is not suffered by the prostitute as by 
the woman of entire fame ; but this is a circumstance for the 
Royal mercy to take into consideration, and it cannot affect 
the determination of the jury.^ — It is equally rape, if the wo- 
man's person be violated against her will, whether it be done 
for the sake of lust, or of ambition, or any other malignant 
passion.^ — In regard to art and part of this crime, it is set- 
tled that all those who assist in subduing the sufferer, or who 
are present at the time, and approve of the deed, are equally 
guilty as the principal actor.^ 

Besides the Lord Advocate and the party injured, the 
kinsmen and near relatives of the woman are entitled to pro« 
secute for this crime. The punishment is in all cases deach.^ 



In cases 
of the testimony 



Evidence in Rape, 



I of rape, the principal evidence generally consists 
imony of the injured female ; it is indispensable. 



» I Hume. 303. «Ibitl. 8All«on,213. 

*■ 1 Uume. 30a ' Burnett, 103. ^ I Hume, 30J^ 

7 Ibid. 8 Ibid. » Id. 306-7. 
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thOTBfoi^, to oMNiito mitnitcay the erediMfity of her Mtyl 
ftnd the support wliich it derives from the other parts dfftli9 
evidence. The dreamsteoce trfaieh rniders this ezamtiiaii 
ikm more aeoessary in rape than in almoet any other offence, 
is, that the facts attending it heidr to close an affinity to vow 
luntary connexion, that it is easy for a woman who has faB^ 
•n into an illicit connexion, for the preservation of her dbai 
mctef) or to extort money, to contrive a story, which, in every 
other paitioEdar bat the violence said to have been nsed,~ 
nay be not only strictly troe, %nt completely supported by 
the other circomstanoes of Hixe case. It is' not safficient, 
therefore, to mpport the evidence of the woman by proof,' 
that the parties were seen together about the tfane, in th^ 
most auspiciotts ciredmstances, for all that may be troe, and[ 
yet the cemyexion may have been volnntary. The principal 
point to attend to is, whel^er her statement, in regard to the 
ttMenee used, is doly corrotorated, and this is done in the best 
BMnser by the signs of injury appearing on the woman'sper- 
son, the testimotiies of those who beard her cries for help,' 
and evidence in regard to her subsequent disdosnre of the 
crtaae to her relations, or the public authorities.^ The usuaf 
physical appearances consequent on rape are by no means 
decisive of the charge, because they are produced equally by 
volnntary and involuntary connexion. Thus, the rupture 
of the hymen, inflammation of the vagina, ftc are as usual 
after the one species of connexion, where it occurs for the 
fint time, as the other. More important evidence is to be found' 
in appearanoes of violence on the ether parts of the woman'^ 
person, as marks of blows, symptoms of having been tbrown 
violently down, marks of grasping by the throat, and such 
lil^ $ for whatever nay be said of the other, it is certain 
tbat thes0 appearances hiave not been produced with her con<* 
eurrenoe. The plaee where the crime is alleged to have been 
committed is one of the most important indices in the in« 
quiry as to the want of consent on the woman's part. If 
the assault took place ou the roadside, or in a situation not 
sa<ih as is usually selected for illicit Intercourse, it affords a 
presumption that her story is well founded, and that she was 
the victim of sudden and redcless passion. On the other 
hand, if there be any appearance of the parties having retir- 
ed to a more sequestered situation, as by going off the road 
into a field, or a wood, or a shed, or of her having gone out 
of her way with the panuel, previous to the alleged offence^ 

1 Alison, 320. 
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•r the Uk^ it affords such an obstacle in the way of con- 
vicUfimy as in the general case will prove insurmount- 
able.^ In r^ard to the fact of cries having been heard, 
a distinction must be observed. If the woman was aware 
that she had been discovered or caugbt in the act, her cries 
cannot be relied on, because they may have been, and fre- 
quently are, uttered to give a colour of violence to a volun- 
tary proceeding ; if they took place before any discovery to 
her knowledge had been made, and alarmed persons at a dis- 
tance, they are the strongest evidence of resistance. Any 
undue delay on the part of the woman in communicating the 
outrage, at least to her more confidential relations, Will al- 
ways form a serious objection to her testimony. At the 
s^me time, however, it is to be remembered that women, es- 
pecially of tender years, have frequently an insurmountable 
aversion to communicate such an outrage. It will be for the 
jury, therefore, in considering . the situation and whole cir- 
cumstances of the witness, to judge of the motive from which 
the delay has proceeded.^ False: statements given by the 
^nnel in regard to his intercourse with the w<Mnan, as, for 
instance, a denial of his having been in her company at. the 
time of the alleged violence, will not in general be regarded 
as very important against him, as they might naturally oc- 
cur though the conrtexion had been voluntary. It will, 
however, bear a different construction, if the pannel, after 
the commission of the alleged crime, quitted the company of 
the woman and fled. It may be remarked, also, that some- 
times the external appearance of the parties— their compa- 
rative age and bodily strength — may afford grounds forjudg- 
ing of the credibility of the woman^s story. — In general, the 
falsehood of the woman^s evidence may be elicited by a well- 
conducted cross-examination, directed to such minute cir- 
cumstances, as were not likely to have been considered by 
her previous to the trial ; and her veracity may be Stili far- 
ther tested by proof, as to her having previously given dif- 
ferent accounts of the transaction shortly after it took place, 
provided she be first cross-examined herself in regard . to 
these contradictory statements.^ But farther, it is compe- 
tent to examine the woman, and also to edduce evidence in 
regard to her previous character and conduct, as these are 
[circumstances which must often affect the weight of her tes- 
timony. Thus, it may be proved that the woman was a com- 
mon prostitute, or that she had before been criminally con- 

1 Alison, ?2I. «Jd. 822.a 

"^ 1 Hume; 3()9.— 9. 409.~Sefc befor^ p. 31 
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DMlei witk th«priMii«r.i It may be added, Kowefer, that 
tli^ pannel mmt give warmng in hh defenceiy of his hoMa* 
tkm to impeaeh the woman's olutfseter.' 



Indoitgnt PradUes* — Besides the charge of n^e, and the 
Sttbordiiiate offence of assault with intent to ra^tb, the law 
of Scotland takes cognizance of those infamous and unnatuc^ 
al pnaetioesy by which the morals of female pwpilsare debas« 
ed and corrupted, before they have attained siUScient intelli* 
genoe to defend themselves from sii^ poUafiion. Tbiserime 
has been repeatedly punished with tranepcMrtation for seven 
years.' 

Fomblh JbduolimL„^Th9 only other effmee whi oh peea« 
Uarly cencenia the female sck, is that of forcible abduction 
and marriage. It was formerly doubted, whether this crime 
was BOC capita], hot it is now settled, tha« it only warrants 
an arbitrary punishment. In the case of Gray, (1751,) for 
the forcible abduction nnd marriage of an heims of fifteen 
years of age, the pannel and two aooomplioes were trans* 
pqirted for fourteen years.^ 

SECTION VIII. 

THEFT. 

Theft is the felonious taking^ and carrying away, of the 
property of another, for the sake of galn.^ 

1. The fundamental quality of the crime is the taking i 
which implies, that the thing was previously in the posses, 
sioo of the owner, or of some one for him, out of which, the 
ihief, without the consent of the owner, has removeid it. 
This offence, therefore, differs from the various species of 
fraud and swindling, for in these the proprietor coosents to 
transfer the property of the article, though there has been 
fraud in inducing him to do so ; and from breach of trust, 
for, in this latter case, the culprit is in possession of the goods, 
and with a power of management and disposal.^ Thus, for in* 
stance, it is not theft, that an insolvent person represents 
himself as in good circumstances, and thus obtains credit for 
goods for which he cannot pay, and with which he runs off ;^ 
or that a person, who hi^s.got a subject in pledge, convertv 

1 1 Hume. 304. sibid. • Id. 309i * lUd. 

»lHum<57. eid«57-a 7 10,57. 
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it to hif Ofm lue ;^ or that a ponoiiy who has honeiily bor^ 
rotMd or hired a tubjeet, afterwards appropriates it ;* or that 
a factor runs off witik the rent which he has been emploTcd 
to uplift;' or that a steward^ entrusted with the manage- 
Bienc of a farm, conveifts the price of the crop to his own 
uae ;* or that a cashier of a bank» or a collector of taxes, ap- 
propriates tho money entrusted to liim ;* or that a servant 
■ells his livery-clothes while in place, or goes off with them 
upon him, when he leares the plaoe.^ In like manner, it is 
not theft, if a person, who has found a parcel on the higfa« 
way, and discovers whose it is, detains, and appropriates it 
to himself.' On the other iiand, it is theft, though the 
owner has, to a certain extent, put his property into the of- 
fender's power, if he still means to retain it under his own 
personal care ; as, for instance, if a person deliver a port- 
manteau to a porter, to be carried, in his own presence^ to a 
certain coach, and, at the first turning, the porter runs ofF 
with it ;^ or, if a shopkeeper put goods into the hands of one 
who asks for such articles to purchase, and this person im- 
mediately run off with them.' It is also theft, if the custo- 
dier of a thing, for a limited purpose, appropriate it ; as, te 
instance, a butler his master's plate, or a shepherd the sheep ; 
as the possession is held to be still in the master, the servant 
being a mere hand through whom the thing is held.^^ And 
the same rule applies in the case of an apprentice or shop- 
servant, abstracting any part ot the goods contained in the 
shop, though he is entrusted with the power of selling them 
for an adequate price.^^ Of course, the same thing must hold 
where the custody is given merely for the purpose of having 
the goods subjected to an occasional and particular operation ; 
as where a tailor appropriates the cloth which he is employ- 
ed to make into a suit of clothes.'^ Or an oooasionai^ carrier 
converts to his own use the goods committed to his charge ;^^ 
or a banker's clerk runs off with a sum of money wiiich he 
is sent with to pay instantly at a certain house ;^ or a runner 
of the post-office takes money from a letter which is put into 

U Hone, 591 sid.6& tld-dO. 

«Ibid. •Id.Oi. «Id.fiO. 

7 Id. 68, •Id.03. •Ibid. 

10 Id, M. 11 Burnett, IISL l> I UuiM, m. 

K BaroD Hiima, (Vol. 1. p. B6,) delivers a coatnry doctrine, in rmwd to 
a regnlw and ettabliike d canter ; but this point has not yet bcea daoidfld 
by the Court 

14 Alison, 253.— Shaw, Sfld 

16 1 Hume, (&— In the caie of Stewart, (Perth, ApriL 1830,) the libel 
■et forth, that the paanel haTing been cntiuated with a bank depaiii-ie. 
ceipt for £iiO, to get payment of the £90 and intcreit, and btlBg back a 
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hif haaii, M ba deliFered amardlngf to tba addron,' It i« 

tbefl if a parun appropriaM an aiticlo of which he hai ob. 
twned the jwiwuMn only, and not the fmperh), having mads 
uw of folM represeuUtioiu lo oliutin the poumiion, and 
baving an iutention at ibe time to coDTert the thiii^ to his 
oira use. Thiu it i« theft if ■ man hires a bona profeuedly 
In go a particular journey, but, initead of doing >o, he in- 
■taally riil« u hard aa he can in a different direction, and 
there selli the animal far hii own behoof;' or if a person geta 
linen on a false (iretence of being a bleacher, and inuaediately, 
upou obtaining it, packa it up, and fliei, or sells it, and pockata 
the price.' The diitinction between luch caneii, and thuse 
in wbtch the properly of the ihing is obtained on a falsa 
pretence, lies here, — that, in the one set itf casea, (he owner 
has canaented to irunfer the properlj), therefore, be has only 
been imposed upon to the extent of inducing that consent ; 
in the other, he hai neter agreed to pure with the properO/, 
but with thi) possession or custody only, and, theiefare, the 
offender's appropriation is a taking withuut the owner's con- 
sent, or (heft, lulikf manner, such cases may lie distinguishEd 

latter cases, the offender ha?, by a laieful biking, got the full 

amount to theft ; whereas, iu the fifrmer, (he just constiuc* 

wi(h8tanding the delivery, proceeding an the receirer's felo- 
nious purpose, and (he niliiteqiteiit uppropriatiou is, therefore, 
a WToagfiU taking, or theft.* Ai'cordingly, in the case of 
tintith, (1S2U,) the charge whs that tlie pannel hired a hone 
from a staliler In Edinburgh, to ride about the town fur two 
days, but, instead ufdoing no, he directly rode off (II Qlugow, 
where he sold him for bis own behool'. The libel charged 
tbel't alternatively with fraad, but the Court held that the 
case was one of tjieft ; and that the proper loau uf the rbefi, 
iu such a case, is the place where the honte wa^ Rrst obtained 
liy [he pannel wiih the design of alisiracting ii.' 

ntn receipt Cat itSOO, and hiiing rHelrsd th( lum or £U at the bink. 
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% But beside^ a taking, tJbere must also be a earthing 
mimy* The thing must be removed from its pla^e and state 
o£ keeping, otherwise, however dear the felonious purpose^ 
the act does not amount to thef t» but to an attempt only to 
commit that crime.^ Thus, if a boy put his hand into a 
man*s pocket, and get hold of his purse, but is stopped be« 
fore taking it out ; or if a person having got into a waggon 
to steal, raise a package on its end, but is caught before re* 
moving it from its place, the act is not theft.^ On the other 
hand, however, the crime is completed though the thing hat 
not been removed entirely out of the sight or knowledge of 
the owner. Thus, though the thief is seen in the very act 
of taking the thing, and is instantly pursued, and throws it 
down, the offence is nevertheless theft.^ Farther, it is theft 
in every instance where the thing is taken out of its proper 
place of keeping, under such circumstances as clearly indicate 
the intention of the taker. On this principle, the crime ia 
completed as soon as the horse is carried out of the stable, 
or the cattle out of the enclosure in which they were kept.^ 
It is theft where any thing which has a peculiar and safe 
place of keeping within a house is removed from that situa- 
tion, though not carried out of the house ; as where. money, 
is taken from a desk, china from a cupboard, books from a 
book- press, or linens from a chest. Thus, in the case of 
Macdonald, (1823,) it was held that goods were sufficiently 
removed to constitute theft, which had been taken out ii 
various open places of deposit in a cottage, and placed on 
the thief *s handkerchief in the middle of the floor, but with- 
out the handkerchief having been tied, or any farther re- 
moval effected.^ In the case of Thomson and Brown, (1823,) 
it was held to be sufficient that bed-clothes were takoi from 
a bed, and rolled up in the same room, without farther re- 
moval.^ On the other hand, however, in the case of Boyle, 
(1826,) where the thief had rolled the bed-clothes to the 
bottom of the bed, evidently with a view to removal, but 
was scared before he bad proceeded farther, the theft was 
held not to be completed.^ In the case of M'Ewan, (1826,) 
it was held that the removal was not sufficient where a shirt 
was rolled up, but not taken out of the drawers where it 
had been placed ; but that it would have been otherwise if 
the article had been taken out of the drawers, though it had 
been thrown instantly down on the floor.' In general^ if 

> 1 Hune, 70.<*Att«PBpt to iteal if aa Indictable offliBnocb 
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the ftifta of fixtiue in iHiich thethiag natnrally is be altfr. 
•d» or the particular provlsroiu made for its safe castody 
o y e rc o m e, tMs, joined with the least removal in respeet of 
place, completes the crime. Thus, if a strong chest whidi 
is fastened to the floor be nnscrewed, and removed, though 
ever so little, from its plaoe^ the act of theft is completed.' 
Thesame principle applies to the stealing of such things as 
are usuafly kept in a certain manner on the person ; thus it 
is theft if the purse is taken out of the pocket, or the watch 
drawn from the fob, or the ear-ring torn from the ear, though 
the articles be instantly recovered.' With respect to articles 
fbr which no particular provision of safe* keeping has been 
made, any removal will be sufficient that thoroughly alters 
the situation in which the thing happened to be at the time, 
and is a plain step in the conveyance of it out of the owner's 
^wer ; as if any loose article is moved from a higher flbor 
of a house to a lower, or if a horse is taken in an open com« 
inon, and is haltered and ridden away, though but a few 
yards, from among the other cattle.' 

3. The taking and carrying away must be with a fehniew 
purpose; that is, a purpose to appropriate a thing known to 
the taker at the time to be the property of another. Thus 
ft is not theft if the taker's intention, thougfi irregular and 
improper, was not to |tppropriate the thing ; as if a farmer, 
finding his neighbour's plough lying in the field, uses it in 
IJiling his own ground ; or if he drive his neighb<)ur*s cattle 
into his own pasture in die night, to poind them there under 
pretence of a trespass.^ Nor is it theft, though the taker 
mean to appropriate the thing, if he seriously and excusably, 
though erroneously, believes it to be his own. Thus, in the 
case of Ker, {l^9t,) it appeared that the pannel, conceiving 
himself entitled to certain of his deceased father's effects, 
and having demanded them from his elder brother and been 
reftised, came in the night and clandestinely carried them 
off^; this was found not to be theft, though a highly culp- 
able act.^ The crime, however, will be theft if the pan- 
nel's belief of his right to the goods is directly in the face of 
law, and grounded only on his own violent passions or sin- 
guhr ideas, as where a smuggler breaks into a custom-house 
and takes away goods which have been seized from him and 
eondenmed.^ If the taker believed, on rational grounds, that 
the owner would not object to his taking the goods, the crime 
will not be thefts This presumed consent may be inferred 
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fsm» Hm wthiAaolhkp, or ether iadmatt oBmadoii of tin 
puUet; md when fafllicieiitiy prtgnaiity wiU tflmate tlM 
premmptMB of Idkmioos mtflat, ■raing frcn ^e wsy in 
v^ieli the %^ng Wai takeib^ 

It is ndl enetttiel to theft diat the tdUag ihealAbo efaMu 
detHne, that is, without the knowledge of the owner or om« 
lodioTy for theft it committed whei« a person snatches the 
hat from a man's head, at his wateh otit ol his hand.' The 
leoret Batvre of the act may, however, eeessioiiiAy assiit itt 
proving the fsionioos porpesaof the taker. 

4. It is farther indisfjenaahia that tiie thhig he taken ybf 
A« take ^ gem* Bat hy gatn» in this caM^ is undtrstood^ 
smy advantage or satisfsctien wluch the thief may etpeett 
fimm the possession of the safajeet.' in general, this quality 
of the crime is inlerred from the removal of the thing, Ibc 
the culprit must believe that the thing wiil iw in seme way 
useful or satis^MStoty to him, otherwise he woold not remow 
iti^ It ii of no Oonseqnenne that die thing be taken away 
with the obvious purposO of being destroyed^ for* in mah a 
case^ the destraetion of die thing and the consequent hijury 
of the owner, is the^om which the thief had in viem^ Bat 
where the thkig is des^oyed, without bting umsxFf^Ay the 
crime is not theft, but an offence wfaioh is prosecuted undet 
the name of makAoaM taifsM^; as, for instaaoe, wheri a 
loan's cattle are slauf^rtered and left dead oi^ the ftsld ; ov 
a mob enter a houses aad break, the foraiturft^'^lt neeA 
hardly be added, that theft is committed of any article^ how^ 
iver triflings aod thongh it be of no value to any one hut 
Ihe ewner^ * 

i. The hMt reqni^e of theft is, that the thlf^ taken btf 
the property of another, Thongh a person tiddng hlsf oirit 
property may in certain drcumstances be gnilty of a wrong,- 
as^ for ittstanee^ where it is pledged,' yet his offsnce canaot 
amount to thelt.^ It is not necessary to shew whole yt<^ 
perty the thing is ; it is sufficient that it is not the property 
of the culprit, and that it was net lying Utteceupied at thv 
tlme^ but was in a state of natural and lawful custo^ ibtf 
behoof of the person having right to it." If the paanel waa 
the owner of the diing, or held authority from the owner ter 
take it, he is» of ooncse, entitled to pfove this ; and he ceult 
do no more to ezcolpata himself, though the thing were al- 
leged to belong to a particular individuaL Accordingly, it 

I Baraefet, liO. > 1 Haus» 77. « Idb 7& 4Id. 19. 
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11 matter of ordinary practice to describe the stolen gfoo^ as 
being the property of the person from whom they were stolen^ 
or '* of some jother person tQ the pr^uecutor unknown.*^ — It is 
immaterial whether the thing stolen belongs to a private, 
person, or to a corporation, or parish, or any other public 
body.^ 

> Theft may be committed of every thing that can be car* 
;ried away, though it be part of an immovable subject. Thus, 
grass may be. cut and -stolen from a field, coals from a pity 
fuel from a moss, and lead from the roof of a house. It may 
be committed of all tame animals, but not of wild animals, 
unless they be under the power of another, for instance, deer 
in a pen, rabbits in a house.;' and by statute it is made theft 
to carry Off deer from a park, fish from a pond, rabbits from 
a warren,. pigeons from a pigeon-house,^ and bees in a hive ;* 
though thisiast is undoubtedly a theft at common law, and 
as such is treated in modern practice.^ The oMMit atrocious 
theft of this description is that of aninfant child— the. 
crimen fdctffii of the . Homan law.^ — The raising of a dead 
body from the grave is not theft, but an offence known by t 

the. name of crimen violati sepulchriy to be afterwards treated | 

of. But it is theft to take a dead body, befcre interment, from j 

the custody of the relativesw^ '- •( 

: It is scarcely necessary to state, that the guilt of theft is | 

BQt .affected by repayment of the value to the injured party, ,| 

or even by an early and spontaneous restitution of the pro* 
perty carried away.* 

; Theft by JI(fUseireaking..^The Jnost aggravated species of 
thelft is that which is committed by howebreaking. This of- 
fence has always been regarded with great severity by our 
law, as.it implies much daring and deliberation on the part 
of the. offender, and great. peril to the lives of innocent per« 
sons. To constitute housebreaking, it is not necessary- that 
any actual breaking or forcing open of the house have taken 
phuse ; it is sufficient that iu natural security have been i 

eyercome. Thus, it is housebreaking if the thieif come down 
the chimney, or enter by a sewer, or make his way into a t 

mill by the water-wheel.^ The same is true if he enter by a I 

window, though without the removal of any bolt or other faa* i 

tening,^^ and even though the window has been left a few in- ' 
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chei open, if he pushes it farther up, and so ohtains entrance.^ 
Nay, the same will hold though the window has been left suffi- 
ciently open for his entrance, provided it is at such a distance 
from the ground as to render external assistance necessary to 
reach it. But the contrary will hold where a window, left suffl. 
deatly open for entrance, is so near the ground, that a per-' 
son may step in from the outside, without climbing, for, in 
such a case, the owner is to blame for leaving his property in- 
such a state ;* and the same is true, even though the thief, 
in order to reach a window in the situation just described, 
has to climb over an inm railing in front of the house ; this 
was laid down by the Court in the case of Cameron, 12th 
July, 1832.' It is housebreaking where the entry is made 
by forcing open the door, by using false keys or picklodss, or 
in any way putting aside the bolt, or by means of the true 
key previously stolen, or fraudulently obtained,^ as by taking 
it out of a hole or hiding.place, where it had been secreted, 
which is frequently the case with the labouring classes when 
they leave the house to go to their work. It is also house- 
breaking to enter by means of the true key left in the 
lock.^ This was laid down by Lord Justice-Clerk Boyle, in 
the case of Vallance, 1825.^ It is not housebreaking if the 
door be merely closed, or standing shut by the latch, if by 
qioving the handle on the outside it can ba opened. But it 
is housebreaking if the door have no means of opening from 
the outside, and the latch is burst open by pressure from' 
without.' In the case of Devin and others, (Glasgow, Sep- 
tember, 1829,) it appeared that the door had been fastened 
by means of a bolt, which was inside, and which opened and 
shut by passing the finger or a nail through a hole in the 
door ; and in this manner the thieves entered. Lord Jus- 
tice-Clerk Boyle, and Lord Moncreiff, held this to be house- 
breaking.^ It is housebreaking though the entry be made by 
cuttin^f through the wall, the floor, or the roof, and that whe- 
ther from an adjoining tenement or not. — M'here the entry 
is effected by concert, or connivance with a servant or other 
person within, the crime is housebreaking in all concerned.' 
The same holds, if a thief knock at a door in the night, and 
when it is opened, rushes in ; or if a party surround a house, 
and the owner opens the door to drive them off, and they 
overpower him and enter ;^^ stouihrief seems, however, the 
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intM tfppBopciftW dMignatiMi for oflraees o£ tlu* kind. It U 
iMrowbmking, if on*, bang UtwfuU^ in a home* uIbm the 
pppoftonity of thnnring op the saah of a window, and aftar« 
wardi returns and obtami entrance in that way.^ Bat it ia 
90t hooaebreaking if one enters by stealth, oonmiti a theft, 
«nd then breaks out of the house ;' or if one being lawfully 
in the house* as, for instanoe^ a guest at an inn, breaks into 
an adjoining ehsmber ji^ bnt this, of oqurse, is not true, wbera 
the thief has not been lodged in the house, but i& a bam or 
other out-house*^— »Tbe entry is sufficient, if it enables the 
fhief to seise and remove something plaoed within, though 
he may not hare entered the house with his whole penon. 
Thus, it is sufficient if Iw lift the sash, and put in his ann^ 
and cany off any article within his reaeh.^ Perhaps it ia 
fven sufficient, though no part of his body have enten^d, that 
he has merely thrust in a pole or hook, and carried off some« 
tbing.^-^Like most other crimes, housebreaking may be com* 
mittcd, not only by those who are immediately engaged in 
the act, but by those who are ari omd part^ or aooessory to it* 
Thus, if one breaks into a house, and another keeps watch 
without, and receives the goods, they are both guilty of the 
bousebr&'king.' This was held by Lord Maekenuein the 
ease <ti Prior and Maclachlan, (1830,) where the only evi*> 
dence against Maclachlan was, that he had been in posses* 
sion of part of the stolen goods, and bad had meetings with 
the other prisoner previous to the housei»reaking.^— JSvery 
dwelHng.hoine is protected by the law of honsebreaking, 
however mean and fragile, and although uninhabited, or even 
not thonmghly prepared for halataiitm.' And every edifice 
is protected by it, though not a dwelling-house, if it be pro* 
perly a Aotwtf, or a shut and fast building, and not a, mere 
open shed, or temporany place for lumber. Thus, for instance, 
the law has been held to apply to a public office^ a counting- 
honse, a bonded warehouse a church, a school-room, a mar 
nufactory, a stable, a washing-house, a dairy, a coach-house, 
and a stable-loft.^^ Where a house is occupied in distinct 
floors by several proprietors or tenants, each floor ia a separate 
house ; and where a floor is subdivided among different per* 
ions, who inhabit, for instance, one room each, as is often the 
ea»e among the poor, each room is a separate house, and en- 
titled to protection as such.^^ 

1 Burnetii 138. a lUd. s Biiraett, laB.-*-! Hoasb 101. 

4 1 Hame, 101. • Id. lOS. « Ibid. 7 ib(d. 

a aUmmi, 290. 9 I Hume, VA 

^ IbUL* AUmo, fSS. 11 Case of Cowis^ 1824.-Ali«OD, 991 



t 



Tkilft. 123 

Wl|fBr» hmiebrMikiag it charged at an offffrmvaHon of theft, 
it is, of coune, etMmttal that tomethxng must have hem 
stolen, as the theft, in such a case, is the foundation on which 
the housebreaking rests. Housebreaking! wjth intent to 
ateal, is, however, a separate and indictable offenee, though 
no theft has been committed $ and the whole law, alreadjr ez« 
plained with reference to thefc by housebreakings is here ap. 
plicable, with this difference only, that the intention of de- 
predation has not been carried into effect.' 

Thrift by opemng Loekfatt Piace«..^ Where a person al- 
ready in a house breaks into a locked room, cupboard, chest» 
or other repository, the crime is generally charged as thef^ 
aggravated by opening lockfast places ; and when it occurs^ 
at it usually does, in oumbination with housebreaking, the 
offence is regarded as of a very serious kind. It ia immate« 
liid whether the security of the lockfast place is overcome by 
aotual violence, as by forcing open the lock, staving in the 
door or Ud, or the like, or by piddng the lock, or stealing the 
key, or using false keys. It will not be sufficient, however, 
if the repository, though shut, is not locked ; and probably 
the same will hold, though it be locked, if the key is left in 
the lock on the outside. The reverse, however, is true, if 
the key be found lying in the room on a chair or a table, and 
is used to open the lock.* 

SaiUe and Repute in rAey2.—Another very important ag. 
gravation of theft is that of i he offender being habiteand re- 
pute a tbiel ; that is, a person who, in the opinion of his 
neighbours, makes or helps his livelihood by thieving.' It it 
not sufficient that the accused be a doubtful or suspicious per* 
ton ; he must have been commonly held a thief-.-the Ofinion 
^othert as to his character being the maiier of Jaet for th^ 
jury to determine.^ The ordinary and best method of prov- 
ing this aggravatiout in great cities, is by the evidence of 
police-officers, who keep their eye upon such characters^ 
tupported, as it frequently is, by the record of previous con- 
victions for theft. The proof should consist of the testimony 
of two witnesses, though one witness, perhaps, would be suffi- 
cient, if supported by a series of convictions, eastending over 
a course of years» In the ease of Davidson, (1824,) it was 
held not sufficient to stamp a pannel with the character of 
habite and repute, that the police-officers swore to his having 
borne that oharacter for tut ursdlrf prior to the act of theft 
duuged. On the other hand, such a character for eight or 
ten man4h$ is hdd tnfiioient. Perhaps m montht may be 
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stated as the shortest period that has been held to fix the 
character of habite and repute.^ Of course, in judging of 
this matter, it is material to inquire whether the pannel hasi 
abandoned his lawful calling, if he ever had any ; and 
whether he has any visible means of subsistence besides de- 
predation. The poIice-o£Scers frequently say that the pri- 
soner was once well>known to them as a common thief, but 
that of late years they have lost sight of him ; or that he 
works occasionally, and, at other times, relapses into hit 
habits of stealing. In judging of such cases, the jury will 
keep in view, on the one hand, that though a man may have 
been a habitual thief, the stain may be washed out by subsfr^ 
quent and steady good conduct ; and on the other, that a 
man may be not the less a thief because he occasionally works 
In the intervals of his depredations.* In the case of Isobel 
McMillan, (Glasgow, January, 1831,) the officers swore thai 
three years before, they had known her to bear the character 
of a common thief ; but that, during the last three years, 
they knew nothing of her character.- Lord Aloncreiff seated 
to the jury, that be held this evidence not to be sufficient ; 
as the habite and repute ought to apply to a period immedi- 
ately preceding the trial. The prisoner was acquitted.' Tho 

testimony of one or more persons as to the honesty of the 
pannel in particular dealings, is not a sufficient answer to a 
proof of habite and repute, for it does not follow that even a 
common thief will be in every instance dishonest.— As habito 
and repute is merely an aggravation of a specific act charged, 
it follows that the pannel cannot be convicted of the former, 
unless the latter is also proved.* And notwithstanding a 
general verdict of not guilty on such a charge, the pannel 
may be tried immediately afterwards for a different act of 
thefr, charged with the same aggravation.^— The charge of 
habite and repute is peculiar to theft, and is not applicable 
even to the kindred offences of robbery, and reset of theft. 

Previout Conviction in Theft. — Previous conviction forms 
a legal aggravation of theft, where the conviction is regular 
in itself, and has proceeded before a competent Court. In 
the case of Gonnar and Kennedy, (28d January, 1826,) fot 
theft by housebreaking, certain previous convictions libelled 
on were abandoned by the Lord Advocate, in consequence of 
an objection on the part of the- pannel, that they had pro- 
ceeded on evidence not taken on oath.^ Witnesses must, of 
course, be adduced to prove that the conviction founded oa 
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ajiplies to the pannel* The agg^vation of prerioas conWc. 
tion.ifl not regarded in so seriour a light as that of habite and 
repute, as t|ie depravity of character i& generally not so great 
i;i one who occasionally steals and is punished, as in one who 
has entirely devoted himself to thieving. 

Theft is punished, according to the degree of guilt, with 
imprisonment, transportation, or death. Theft of property 
to a great value is capital, but it is generally punished with 
transportation, — this^ of course, being done by meann of a re- 
striction of the libel. Thus in the case of James Scott, flS'th 
«tuly, 1824,) for stealing 1,500 sovereigns from a vessel in 
L^ith harbour, fourteen years' transportation was awarded.' 
The theft of a single horse, or ox, or of more than one sheep^ 
is capital, but it is, in like manner, usually punished wi^h 
transportation. Child-stealing is in all cases capital. The 
same is true of theft by housebreaking ; but the lenity uf 
modem practice often mitigates the punishment. Theft by 
opening lockfast places is almost always punished with trans* 
portatiun, but rarely with death ; and the like is true of the 
aggravation of habite and repute, and previous conviction. 
The guilt of theft, of course, must vary according as the ag- 
gravating circumstances occur singly or in combination. Our 
judges have, therefore, an equitatile discretion of attending 
to the whole particulars of the case, and proportioning the 
sentence to the guilt and danger which it exhibits.*^ 

Evidence in ThefU 

- It rarely happens that direct evidence is to be fonnd \n 
oases of theft. Where it does cioour, it is generally in cases 
t£ pocketr picking and shoplifting, where the injured perspn 
himself observed, or was c<mscious of the depredation, or the 
hystanders had an opportunity of perceiving what was going 
forward. In such cases, where only one witness observes the 
theft, if he is corroborated by circumstances, as, for instance, 
the sudden flight of the thidf from the spot, his being «een,to 
throw away the stolen article, its being found near the line 
of his flight, his being, caught with it in his possession,. or 
near his feet, his being seen to hand it to an associate in hia 
flight, or the like, the measmre of evidence is complete.' 

The usual cases are those where there. is no direct evi« 
denoe, but the fact of the depredatioa rests on a variety of 
eircumstances inferring the prisoner's guilt. Thua a shop ia, 
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broken open during tbe tiiglit t ctrly in die morning tbe pri- 
soner is leen moving along one of the streets in the ne%k- 
bonrhood with a bundle on his back, which proves to be part 
of the stolen property. In such tt ease no doubt can exist as 
to his guilt, unless he shews satisfactorily that he got the 
goods from some other person, under such circumstances as. 
either exchide his guilt altogether, or reduce it to that of a 
resetter merely.* 

Possestiion of the stolen property recently after the theft is 
one of the most conclusive circumstances against the pannely 
but its weight will, of course, be greater or less according to 
the relative particulars of the story. If the prisoner has con- 
fessed when brought before a magistrate, or in his dedanu 
tion, or to the persons who apprehended him ; if he was seen 
hastily making off from the place of the theft, or loitering 
about it, without any visible reason before ; if picklocks, or 
instruments for breaking doors and windows, are found upon 
him, and the crime was perpetrated by the aid of such instru- 
ments ; if he had purcha«ed recently before, or was in posses- 
sion of a key which opens the lock, and the theft was com- 
mitted by means of false keys ; if any part of his dress, or any 
articles belonging to him, are found in or near the place from 
which tbe goods were taken, or within the house broken 
open ; if the marks of his shoes coincide with the marks left 
by the thieves ; if he offer to deliver up part of the goods, or 
a briber to be let off ; if he deny that he has the goods, and 
they are found, with the marks efiisoed, secreted in his posses- 
sion, or about his person, or within or near his house^ or 
place of usual haunt ; if he hare sold part of the goods at in- 
ferior prices, or to known resetters of stolen property ; cer- 
tainly any of these articles of prasumptive evidence^ oonpled- 
with recent possession of the stolen goods, unesplained in any 
satisfactory way, is a sufficient ground for leg^al eonviction.^ 
Thus, in the case of Smith and Stevenson, (1806,) the pan- 
nels, who were horse-dealers, having been seen, the evening be* 
fbre the horses were stolen, near ths place where the theft wa» 
committed, and, in the course of a few days, found with them 
at Newcastle, were found guilty, and had sentence of death*' 
In the case of Oall, (1827>) for cattle-stealing, the prisoner 
was seen, on the day preceding the theft, within two miles oC 
the place where it was committed, and, on the following 
morning, was found in possession of the cattle^ at a few miles 
distant ; upon this evidcDM he was convicted.^ In the case 
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i»f hMUnr^ (1828,) it appeared durt the paniiel, a few 4ay8 
before the i^opbreakiBg, had parchaaed a key which opened 
thedoop^ and he bad been frequently before aboat the nhopl 
Three days afterwards he wat fouod in-posaession of thesto- 
lea ^oeds ; he was found gatlty.^ In the ease of Conner and 
Kennedy, (23d January, 18S6,) it appeared that, about an 
hoar after the theft, the pannels threw the stolen artielwi from 
their window into the street, being alarmed by the approach 
ef the poKcOiriOflicers ; and they denied that they had done so, 
•r that they had been in possession of the articles. On this 
eviidence Conner was eonricted.' In the case of Leechmaa* 
(&th Jaly, 1894,) it appeafed diat a person was assailed in 
the street by a mob and knocked down, and, on reaching 
home, he found that his watch was gone^ The pannel was 
in the crowd at the time, and was seized coming out of it with 
the watch in his hand, but without the seals, and on being 
searched, the seals, w^ich had been attached to the watch; 
were also found on his person. He was convicted.' In th^ 
case of M'Ofaie, (2 1st February, 1825,) the pannel was found 
In the street at night, almost immediately after the theft, anil 
in the same quarter of the town in which it was committed, 
with the stolen goods— two webs of duck-^on his shoulder* 
On being questioned, he stated that he was going to the Ca.* 
nal Basin, but afterwards he said he was going to Maitland 
Street to a Mr. TumbuU at No. 35,~.though no such person 
was found to lire in that street, and the highest number was 
24* He also gave contradictory accounts as to the way in 
which he had got possession of the goods. He was convicted.^ 
It frequently happens that the identification of the goods 
by the owner of them is not complete, as in thefts of money, 
mnmarked goods, and the like, where all that the owner can 
say is, that the property found on the pannel resembles the 
goods stolen from him. Where the foct of the prisoner's 
possession rests upon evidence of this kind, of course stronger 
additional circumstances will be required for conviction, than 
where the goods are positively identified. What these cir* 
eumstances ought to be can never be ascertained by any ge» 
nera) rule : A few cases, however, may be mentioned as il« 
histrating the ^point. In the case of Wales, (1828,) it ap- 
peared that a shop had been broken into one night, and about 
£30 in silver carried off. Next day a good deal of silver 
was found in the prisoner's possession, comprising an old 
dollar, corresponding with a coin of the samie description 
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which had been carried off, bot whieh, of coane, ctmH not 
be identified. There was fqund in the aabes of the prisoner's 
fire the iron heel of a shoe which corresponded in size, form, 
and number of holes, to the iron of a shoe which was left in 
the shop broken into. The night of the theft was wet, and 
the sole of one of the prisoner's stockings was found to be wet 
and dirty, though he was in bed, and said he had not been 
•ut that night. The prisoner was convicted. In the case 
•f M'Kechnie and Tolmie, (1828,) it appeared that a soap, 
manufactory near Glangow was broken into, and 120 pounds 
of brown soap abstracted. - On the same night, at elevto 
o^clock, the prisoners were met by the watchmen near 
the centre of the ciiy, one of them having 40 pounds of 
brown soap on his back, and the other his clothes all greased 
over with the same substance. The prisoners, on seeing 
the watchmen, attempted to escape, but .were seized. The 
owner declared that the soap was exactly of the same kind, 
size, and shape, with that abstracted from his manufactory ; 
but, as it had no private mark, it could not be identified 
more distinctly. One of the prisoners had formerly been a 
servant about the premises ; and both in their declarations 
declared they got the soap in a public-house from a man whom 
they did not know. On this evidence they were convicted.^ 
A similar result occurred in the case of Young, 1828. It 
appeared in that case that the shop had been broken open 
by a person well* acquainted with the premises, and a fierce 
watch-dog left in the shop had not been heard to make any 
noise, though he would probably have torn a stranger. The 
prisoner had been a servant in the shop, and was familiar with 
the dog, and he was seen in a neighbouring stieet about an 
hour before the theft. The property stolen was £10 in silver ; 
and £9. 18s. in silver was found in the prisoner's chest, in. 
eluding a crooked sixpence, which the owner said exactly re- 
sembled one that had heen taken.^ 

According to ordinary practice, the goods found in the 
prisoner's possession, and alleged to be stolen, are produced 
in evidence at the trial, in order to enable the jury to judge 
with greater certHinty whether they correspond with the de- 
scription given by the owner of his property; and regularly 
/ the owner ought to describe the goods he has lost, before the 
articles produced are put into his hands to be sworn to 1>y 
him.' Where the owner identifies the goods absolutely, he 
ought to state his reasons of knowledge, such as peculiarities 
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in the appeajrwiee of the goods, priimie ihatkd, or the like. 
The identity of webs of cloth, and wearing apparel^ is oftea 
with difficulty established ; aad the same is true in regard 
,to many other articles, especially those belonging to ships.^ 
But besides proving that the goods produced are the property 
of the owner, it is necessary to prow also that l^ey are the 
goods found upon the prisoner; for, unless this be done, 
there is alweys room for the defence, that the goods produce 
ed never were in the prisoner's possession, and that they may 
have been improperly brought forward* Kvidenoe of thte 
kind is always secured, in modem praetice, by having the ar- 
ticles labelled at the time they are found, and placed in re- 
sponsible custody till the day of trial.* Where the produc- 
tion of the goods at the trial is ineonvenient or impossible, 
as,, for instance, in cases of cattle-stealing, or where the ar- 
ticles have been lost, the question of identity must rest on 
the description given by the owner and witnesses of the pro- 
perty said to have been stt^en, and of that found in the prf- 
Boner's possession. Of coarse, in such cases the difficulty of 
establishing the identity is .considerably greater than in those 
where the property is produced* 

It was formerly mentioned, that in oases of circumstantial 
evidence, one witness to each fact is sufficient, because, in 
such cases, the facts being connected and linked together, 
mutually support each other. Thus, if one witness swear to 
a theft having taken place^ a second see the pannel in the 
vicinity, and a third apprehend him recently after, with the 
stolen goods in his possession, the proof is undoubtedly com- 
plete. In such a case, the fundamental fact of a theft hav- 
ing been committed (the eorpua delicti, as it is called) is suf- 
ficiently proved by the testimony of on& witness ; and the 
prisoner's guilt by the testimony of two witnessesf swearing 
each to a separate fact. In like manner, if the owner of a 
house swear that he closed his windows at night, that in the 
morning he found them broken open, and part of his plate 
stolen, and a watchman depone that he apprehended the pri- 
soner runixing along the street in a directioa from the house 
early in the morning, with a bundle on his back, which prov- 
ed to be the stolen plate ; here, though there are only two 
witnesses, one to the corptu deHoU, and another to the pri- 
soner's guilt, there can be no doubt that the evidence is com- 
plete. Accordingly, in the case of Wilson and Cunninghame, 
(^1828,) the.pannelB were convicted upon evidence of this 
kind.5 

1 Burnett, 558. * Id. 550.— 2 Hume, 53A. « Alison, 5^. 
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In eMM o£ theft, the evidence of associates in the crime 
is frequently of dedsive importance against the prisoner. As 
'a test of the veracity of such evidence, the associate ought to 
be minutely examined as to the circumstances of the alleged 
-crime ; and if his testimony coincide, in ail the minute par- 
ticulars, with the account of the appearances of the premises, 
after the depredation was discovered, it affords a presump- 
,tion almost irresistible, that the account he gives is true. 
Where witnesses of this kind evince a desire to screen a par- 
-ticular associate, this ought not to have the effect of discre- 
diting their evidence altogether ; it ought rather to add es- 
pecial weight to what they are constrained to state, against 
•their wishes, by force of minute and long-continued ezamin- 
.ation. On the other hand, where there appears an undue 
■anxiety to fix the crime, in an especial manner, upon one in 
preference to the others, such testimony ought to be received 
with caution ; and absolutely rejected, if it either vary from 
the real evidence of the case, or if there be any grounds for 
'supposing that the witness is influenced by a vindictive or 
malevolent motive.^. 

In cases of theft, much important evidence is frequently 
derived from the prisoner's declaration. Ouilly persons are 
usually extremely at a loss to account for their possession of 
stolen articles. They generally say that they found them 
on the road ; that they got them from a person whom they 
-never saw before, and would not know if they saw again ; 
that they .received them from one who put them into their 
hands, and desired them to carry them for a short distance, 
and then absconded, and so on. Stories of this kind*, it is 
scarcely necessary to say, are, in general, totally undeserving 
of credit. In the case of M'Ohie, (21st February, 1825,) for 
stealing, inter alia, two rose-wood desks from a shop-door, 
the pannel stated that his sister had told him that she had 
observed several boys hiding something in a particular place, 
and that, on going to the place, he found the desks. The 
sister, however, was^not called to support this story, though 
it was admitted that she was thirteen years of age, and 
therefore capable of being put upon oath. The prisoner 
was convicted.^ — Where the pannel's account is rational 
and consistent, and given voluntarily and with candour, it 
may often be of importance to his defence, though not sup- 
ported by evidence ; but if, on the other hand, the account, 
in such circumstances, be either incredible or absurd in itself, 
or varied at different times, or inconsistent with the other 
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e^dence of the case, it not only is of no weight in his fa- 
vour, but a material drcumstanoe against him. — It is alio 
a legitimate ground of inference against a pannel, if he ad- 
mit in his declaration that he was in connexion with one who 
has confessed his guilt ; and, on the same principle, though 
the declaration of one pannel is not evidence against another, 
yet the fact that the testifnony of an associate in the crime 
is confirmed by the declaration of one of the pannels, must 
be received as a support to that testimony, even in consider- 
ing the case against the other pannel. This was held in the 
case of Edgar and Young, 1828.^ It may be added, that it 
is not sufficient to convict a prisoner that he has confessed 
the crime in his declaration, even although there should be 
the clearest evidence of a theft having taken place. The ad. 
dition, however, of a slight circumstance would, in such a 
case, complete the proof* 

SECTION IX. 

THEFT FROM THE MAIL, AND OTHER FOST-OFFICE. 

OFFENCES. 

It is a capital crime for any person employed in the public 
post-office to steal money or any voucher for money from a 
letter, or to destroy or secrete the letter.* It is also felony 
for such person to secrete or destroy letters, though not con- 
taining money, or to advance, or fail to account for, the post- 
age received for them.' It is a misdemeanour, punishable by 
fine and imprisonment, for such person to abstract news- 
papers, or other printed papers, sent by post.^ It is an offence 
at common law for a person employed in the post-office to 
detain a letter in the course of transmission by post. In the 
case of Smith, (1827,) it was held to be a good charge of 
wilful neglect of duty as a letter-carrier that he opened a 
letter, detained it for fifteen days, and then re-sealed and de- 
livered it ; the letter did not contain money.^ It is also an 
indictable offence, that a servant of the post-office feloniously 
opens the mail-bag with intent to steal.^ Robbery or theft 
of letters from the post-office, by persons not connected with 
It, is a capital crime, both at common law and under the sta- 
tutes.^ It is also a misdemeanour for any person to detain 
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lettem or toait^lwgfs, In couifM 6f ooavtytatee fiy pdsf, aiM 
wliich hayo been ^vpped and found on the highway or else- 
where.^ 

SECTION X. 

^ SOBBBBT. 

, I 

Robbbut consists in the taking awaf oC the property of 
almotber, by neanB of Tiolenoe BppUed to the perton* Theft 
sad rcd>bery, therefore, aredistiDgouahed from efic^ other in 
this respect*, that. in, theft the Uiingis taken secretly, or. by 
^^rise, while in robbery it is taken openljr, aad by over* 
iKuning the will of the owner.' 

The observations which have been made as. to the taking 
and carrying away in theft, apply also to robbery. Though 
an assault be made with intent to take, and be on the very 
point of succeeding ; as, for instance, if the person have his 
purse in his baud to deliver, and let it fall through trepidao 
tion, so that it never passes into the hands of the assailant, 
this is not robbery, but only an attempt to rob.' In the 
ease of Holland, (1808,) a chain and seals were broken from 
the watch in the pocket of the person assaulted, but it was 
dpubtftil whether this had been done on the part of the pau- 
nel to make himself master of them> or whether it had hap- 
pened accidentally in the course of a long and severe struggle 
^tbat ^ook place between the parties. The jury convicted 
him, thei^efore, of assault, and attempt to rob only, the libel 
bearing these charges, as well as that of robbery. It was 
.^eld on the bench, that it would have been robbery if there 
had been proof that the seals were wilfully torn away by the 
pani^el, though they had been instantly drbpt on the ground.^ 
— It is a sufficient talcing, though the owner, being intimidated^ 
have, with his own hand, delivered the article on demand ; 
,or though it have fallen to the ground in the struggle, and 
the robber have picked it np ; or though the owner have 
.cast it aside, and the robber observe and lay hold of it. 
Thus, in the case of Anderson and others, (1791,) it was 
held to be robbery that the hat of the person assaulted had 
fallen from his head as he was pulled to the ground, and 
had then been laid ho^ of by one of the party. ^ In like 
manner, it is robbery if a snatch be made at a watch-chain, 
but the article is firmly fastened, and a struggle ensues, in 
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tpluch the owner is ooBtfecl» and his ^band held till ibh watdi 
ii torn from the fob.^'^It is. a sufficient taking and carrying 
ttwaff if -the thing has jiMseil into the hands o£die assailant, 
thou^ for evtfr so shorten spaee^ and thoogh he be caiight 
on the spot with die properdin hishavds^ and evsen though* 
ho have immediately returned^it to the owiier.^ 

It is eqnally essential to k'obbery as it is to theft» that the 
thing be taken with a filanimu pkarpote^ and for the at^ke of 
gain.^ Thus, in thecase of Wrigiit, (1788^>it wasiheld.noc' 
to be robbery that one of the pArties^ in the conrte of a 
drunken squabble, had ekxritd4ifi-i pistol belonging to an- 
other.^ In the ease of Oiliham and others, (1824,) it ap« 
peered that the paniwls' bad ^ercibly' carried 6fi> from a ^na* 
ter*bfl(ilie, a fishtng*net) whick he had the day before seized^ 
on the shore of a river; in terms of an act Of Parliament. 
Lord Jusdoe^Clet-k Boyle hcdd that this was not robberyy 
but an inferior offianee.^— ^h. is n»bbery if a depredation ia^ 
committed in the course of' an assaalt^ though the assisult 
has originated in a different motive, aS} for instance,^ to com** 
mit h'amesueken or rape.^ - • 

In regard to the vto/ffiM essential to robbery, it is not ne« 
cessary that tlie party injured> have, been beaten, or thAar*. 
tide wrested from bios byfox«e>orev»n any endeavour, used > 
on the part bf the sufferer to detain it. It. is sufficient that u 
he have been constfitindd, by reasoo'able'apprehendon'of; ia^/ 
stent personal danger, either to allow the aiiid» to beqoietly.' 
taken from hlni^ or even with, his own^ hands' to-givo. i&^ In . 
estimating the reasonableness of the suffereHi apprehension, 
the whole dTcomstahces must be taken intib 'view.;«4-thar 
words, gestures, and carrtagir of the asskilants^ and' the age, 
sex, and situation of the person assaoltedv In general, tine 
exhibition of leth^ weapons fs^ not necessary, or that the. 
sufferer be put in fear of his life, provided he b* nnder. thai 
drettd of eiirious snd immediate ' personal danger**! > Isfls juitu 
sufficient, thereforoy where the danger is merely future, as 
where a threat is mado to burn the person's house, or to 
carry him to jail, or to bring a capital charge against him, 
for, against such danger the ptaiy has the protection of the 
law, to which he can resort. The case> however, may be' 
otherwise, if the threat is made in such a way' as to. shew 
that, if. not' attended' to, it will be ktmiedisjtely followed' by ' 
personal violence.* But it is not robbery, tfaongli a lenous 
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crime, if the pertHMi only promises money at the time, ab^ 
sends it afterwards, when out of reach of personal yiolenee.^ 
—It may be inferred from what has been said, that where the 
article is taken by a sudden and violent snatch, hut witii* 
out subduing the toitf, the crime is not robbery, but theft. 
Thus, it is theft if a man's hat is snatched off his head by 
surprise, or his watch out of his hand while he is carelessly 
holding it.* In the case of Smith, (1828,) the pannel had : 
taken a reticule from a lady by grasping her round- the 
waist, and snatching it out of her hand. The crime waa 
held ' by Lords Justice-Clerk Boyle and Moncreiff to be 
theft, and the pannel was convicted accordingly.^ . 

Robbery appHes, not only to such things as are upon tiie 
person of the sufferer, but also to those that are under hia 
care and custody. Thus, it is robbery to take goods by foxoe 
from a waggon or a ship which is under the chaige^of any 
person, or sheep from a flock which a man is driving on the 
road, or to rifle a house, after subduing or intimidating the 
inmates.^ 

To concuss another, by force or threats, to subscribe a 
bill, or a release from • debt due by the assailant, is not so 
properly robbery as a separate offence, which should be 
charged by a general description of its character.^— Where 
robbery is committed within a dwelling-house, the crime is 
generally charged under the name of ttouihrieff a term which 
was formerly employed in our law to denote every species of 
forcible theft. This matter, however, is not .fixed by any 
precise rule. Housebreaking often occurs in combination 
with stouthrief, or robbery in the dwelling-house. 

The punishment of robbery is in all cases capital, even 
where the property taken is extremely trifling in value. 
Thus, in the case of Higgins and Harold, (1814,) the pan- . 
nels had sentence of death for robbing two persons of a me- 
tnorandum-book, and a thread purse containing sixpence.^ 

Evidence in Robbery, 

There is no class of cases in which the difficulty of procur- 
ing sufficient evidence is more severely felt than in robbery^ 
for crimes of this kind are generally committed in the most 
lonely and unfreqdented spots — often at night, and upon un. 
attended and unwary individuals. The evidence generally 
consists of the testimony of the person robbed, supported by 
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corroborative drcamstanoes sworn to by other witnesses. 
Where the person robbed identifies the prisoner, and thus 
farnisfaes direct evidence of the crime, a few confirmatory" 
circumstances will, in general, be sufficient to complete the 
proof. In the case of Thomas Meidmm, (1826,) for*the 
robbery of Alexander Bowie, it appeared that the pannel* 
and Bowie had been drinking with some others in a village' 
pablichouse, and that Bowie, on leaving the house, tock 
seme silver change from one pocket and put it into another,' 
which the pannel had an opportunity of seeing. When 
Bowie was at the door, the pannel said aloud, *' You'll not 
take all that silver home to-night ;"^ and he took a stick in' 
his hand, and /oUowed Bowie. It was stated by Bowie, that 
the pannel came up with him on the road, threw him on his 
back, and took the silver from his pocket. On this evidence 
the pannel was convicted.' In the case of Douglas, (1823,) 
the pannel and the person robbed had been seen wallung to-' 
gether towards the place where the crime was committed. 
The person robbed stated, that he had been knocked down 
by the prisoner, and robbed of his watch ; and his appear- 
ance) when he came to the nearest house, clearly proved that 
be had been thrown on his back on the road. The prisoner 
was afterwards found in possession of the robbed watch. On 
this evidence he was convicted.^ In the case of Macfarlane, 
(1828,) it appeared that the pannel had been drinking at a 
public-house on the road-side with the person robbed, and 
that the latter had then a watch upon him, and the pannel 
had an opportunity of seeing It. They were seen to leave 
the house together, and the person robbed stated, that, after 
proceeding a short way, he was robbed of his watch by the 
pannel, with the assistance of another person, and both got 
clear off. On reaching the place of his destination, the owner 
of the watch gave an account of the transaction to a man 
whom he there roused from his bed, and he then wanted his 
watch. On this evidence the prisoner was convicted.^ 

Where the injured person is unable to identify the pri- 
sener, this defect will, in general, be sufficiently supplied by 
the prisoner*B recent possession of the robbed articles, sup- 
ported by a train oi droumstances, or by the testimony of 
an assbdate in the crime, similarly supported. Thus, in the 

case of Stevenson, (1825,) it was proved by the. person rob-i 
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* t Many caiet have oecurred, in which panneli, in the lower rankf of lifv. 
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to perpetrate the crime. 
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bfd that lie wu aatanltad on the road by two man, and robr 
Iwd of hit wstc^ ; bat» from the violence of tbe blows receiT- 
ed» and tbe darkness of tbe night, he wm unable to identify 
the prisoner as one of them. A few days afterwards, the 
prisoner presented the robbed watch to a pawnbroker ; and an 
associate of the prisoner^ who turned King's evidenoe> depon- 
ed to him as the person who struck the bbws pretioos to the 
robbery, and the particulars of this statement were confirm- 
ed by tlie person robbed. The prisoner was found gail^y*^* 
A similar resnlt ensued in the case of Mackinlay and others* 
who were trie4 for breaking opeh a house belfuaging to an, 
old woman, and forcibly carrying off her property. Tho 
robbers had blacking on their faces, and were so disguised, 
that, the woman could not identify them as the prisoners.. 
It appeared, that, on the day of tbe robbery, the prisoners 
bad set o)it from a place, about eight miles distant, and were 
traced by successive witnesses to about three-quarters of- a . 
qiile from tbe old woman's house ; they were likewise trac- 
ed back to the former place next morning, by n different 
routes and they were all apprehended th^re on Uie same day 
in. one roonu A portion of the old woman's property waa 
found in the hoyse where they were, seized* and a farther . 
portion of it in a field at a short distance from tb^ road by. 
which they returned. Ap associate in the crime detailed 
tbe whole circumstances as ling's evidence^ and in these he . 
was corroborated by tbe other facts nf. the case* Thepri« 
soners were convicted.^ In the case of Leechman^ (5th 
Jnly, 18^4,) charged alternatively with robbery and theft, it 
appeared that a person passing along the South Bridge of 
Edinburgh was assailed by a mob, and knocked down by % 
stroke from behind, and, on reaching home» he found that h|s . 
watch was gone. The pri^ner was in the crowd .at the 
time, and Wjas immediately thereafter seiaed coming out of 
it with the watch in his possession, and on being ssarched, 
the seals also were found on his person, detached from the . 
watch. He stated that he had found the watcl^ lying en 
the ground, and that tbe seals had be^n separated from itt 
ip consequence of some other ^persons making a snatch at . 
them^ though he was left in possession pf both watch and , 
seals. In these circumstances, the ohavga of robbery was . 
abandoned by the pubUc proseeutori and tljM) jury- oonvkt^d . 
of theft.* 
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SECTION XI. 

&ESET or TttXFT. 

RlBET of theft 18 4he i«ceidng and keeping of stolen 
goods, knowing them to be such, and with the feloniont in* 
tention of retaining them from the owner.^ 

To constitute this crime, the offender mnst hare taken the 
goods' into his possession, but it is not material how short 
the possession may have been ; or whether it was only for 
^e purpoi^ of temporary concealment. ' To harbour and 
entertain the thief, he keeping the goods in his own custody, 
though with the knowledge of thd entertainer, does not 
involre the latter in the guilt of reset ; it is otherwise if the 
goods are committed in any way to the care of the entertain- 
er.* In the case of Boyd and others, (1823,) the thieves 
were apprehended in the house of the resetters, and the 
stolen goods were found in a bundle lying on the floor ; two 
associates in the theft deponed to the goods^ having been 
looked at by the resetters, and to some comJInuning having 
taken place about theif purchase, which, however, was not 
concluded. The resetters were convicted.^ In tike manner, 
in the case of Flnlay and others, (1826,) it appeared that 
the thieves came running into- the house where the resetters 
lodged, and hastily threw the stolen goods into a bed, where 
^ey were covered up by one of the prisoners, who immedi- 
fftely fled ; this person, though only a lodger in the house^ 
was convicted of reset.^ — It is hot material upon what foot- 
ing the goods are received, whether upon pl(idge, barter, 
purchase, (and, if on purchase, whether at a low or a f^ii* 
price,) or as a deposit only for the thief.^ — It is imniaterial 
whether the thing be received immediately from* the thief, 
or from a person who has received it from hlth ; it is- suM- 
dent that it was found in the pannel's possession, from 
whatever hand he may have derived It.^ If, however, the 
article has been sold to the pannel by the thief at the insti- - 
gation of the officers of the law, by whom the thief has bfeen 
apprehended— and as a decoy to the pannel— Jt is probable 
that this will not be sufficient. In the ease of Aliezander 
Hamilton, (21st January, 1833,) charged with reset, it ap- 
peared that the police-officers having apprehendlftd a boy With 
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stolen goods in his possession, sent him to offer part of the 
articles for sale to the pannel, with whom he had been in 
the habit of dealing in that way. The pannel accordingly 
purchased the articleSf and concealed them in his shop, and 
immediately afterwards he was taken into custody by the 
officers. In these circumstances, it was amtended * for the 
pannel, that, as the goods, previously to the sale, had come 
into the possession of the police-officers, who must be held to 
have possessed them for behoof of the true owner, they had 
ceased to be stolen goods, and were consequently incapable 
of being resetted. The Court declined to pronounce aify 
judgment on the point, but they recommended to the pro- 
secutor to abandon the charge. This was accordingly done^ 
and the pannel was assoilzied^— The pannel must know that 
the goods were stolep* Bare suspicion of that fact, or cause 
of doubt on his part, as to his author having acquired the 
things unlawfully, is not enough ; for the pannel, in that 
oase, might only have been deficient in sagacity or attention.'. 
This rule, however, must be understood in a reasonable, 
sense ; for it often happens, owing to the caution observed 
in this kind of traffic, that no express disclosure is made. 
It is sufficient, therefore, if circumstances are proved, which 
shew the panneVs understanding that the goods were stolen.^ 
-■-The receiving must be with the felonious intention of retain- 
ing the goods from the owner. In general, this intention 
is proved by the same circumstances of evidence which esta- 
blish the panners knowledge of the theft ; and the proof of 
the latter, therefore, will usually infer the former.^ — A wifeT 
cannot be charged with resetting the goods which her bus- 
b^ind has stolen, and brought to their common house ;^ unless 
it appear that she has taken an active share in the guilt, by 
selling the stolen articles, or the like. The mere act of 
concealment will not infer the crime against her ; this was 
held in the case of Mallach, 1828.^ 

The crime of reset is often nearly allied to theft, and may 
resolve into it, if the reset have taken place soon after the 
commission of the theft. Thus, the offender is art and part of 
the theft, if he was in the previoxis knowledge of the intention 
to commit it ; and gave any kind of previous assistance ; and 
received the goods immediately on their being stolen.^. This, 
however, relates exclusively to the case where the pannel 
has sufficiently fixed the theft on another, and the only ques- 

1 Unreported. 1 1 Hume, 114. s Ibid. 4 Id. I1&. 
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tion 11, whether he was art and part with that other, or 
a resetter only ; if no other thief be pointed out, the posses- 
sion of the goods infers theft against the pannel^ and not 
reset* ^ 

The resetter may be tried before the thief, although the 
latter be known and in custody ; and both offenders may be 
tried on the same libel— The punishment of reset varies 
from a few months* imprisonment to transportation for life ; 
the circumstances by which it is proportioned being general- 
ly the value of die articles received, the description of house 
keptl>y the pannel, and his own previous character. 

Evidence in Reset of ThefL 

. In all cases of reset, ihe theft of the goods must be proved 
as set forth in the libel, for this constitutes the foundation of 
the charge. It is not necessary, however, to shew by whom 
the theft was committed, for this sometimes cannot be ascer- 
tained,' — In regard to the pannel's possession, it is not ne- 
cessary to shew from whom it was acquired ; it is enough if 
the goods are found in his custody, that is, in such a situa- 
tion as makes it fairly presumable that they were not put 
there by serirants or others, but by himself, or with his con- 
nivance«' His knowledge of their stolen quality is generally ' 
inferred from circumstances ; such as the receiving of valu- 
able articles from boys, or persons in indigent circumstances, 
especially if brought at untimely hours, or under circumstan-' 
ces of concealment ; the low price paid for them ; the attempt 
to disguise them by alteration, or effacing of marks ; the con- 
cealment of them in unusual places, as under beds, in coal- 
cellars, up chimneys ; the denial of them to the officers of 
justice ; and the character of the pe^rson from whom they have 
been obtained, as a notorious tliief^ or a person from whom 
stolen goods have been formerly received.^ The declaration 
of the prisoner is often of great importance in the proof of 
this crime, as indicating that state of guilty knowledge in 
which the offence consists ; for instance, where he prevari. 
cates as to the manner in which he obtained or concealed the 
goods, or daims them as his own property, or that of any of 

the members of his family.^ It is competent to adduce the 

thief as a witness against the resetter; but such evidence 
will, of course* be relied on with caution, and only where it 
is supported by the other evidence of the case. 

< 
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SECTION XII. 

PIEACT. 

PiBACT 18 the crime of xoving and robbing on the high 
seas. A pirate differs from a r^alar enemy in this respect 
that he has i^o commission of hos^lity from any acknowledg- 
ed government^ bat oarriet on a private and indiscriminate 
war of his own authori^y.^ This crime is cognisable by oufr^ 
courts, though committed by foreignen against foreigners, 
and in a distant part of the world,' It is piracy if a priva^ 
teer, under the pretence of his commission, plunders the 
ships of his own or friendly states. It is also piracy whether 
the ship is taken, or its cargo, or crew ; and equally, whe- 
ther the violence is perpetrated by strangers who invade, or 
by the mariners on board who seize the vessel.' Compulsion 
exculpates, but not if the person afterwards freely assent, at 
by accepting a command in the ship, 6t continuing in the 
adventure when at liberty to leave it.^ The punishment of 
piracy' is capital. 

Plundering FTrdieArf.-^Plundering wrecks is a cognisable 
crime, though the owner of the vessel is unknown, and all 
on board have perished. It is punishable arbitrarily. If any 
human being remain alive on board the wreck, the offence is 
theft ; and if the goods, in such case, are taken by violence^' 
it is robbery.^ 

SECTION XIIL 

BREACH OF TRUST. 

The distinction between breach of trust and theft has 
been already pointed out.^ It consists chiefly in the manner 
in which the goods appropriated came originally into the of- 
fender's possession. Thus, the appropriation of goods that 
have been Impledged, or given in loan or for hire for a 
long period, or wWe the trust is of such a kind as implies a. 
power of management or disposal, is not theft, bnt breach of 
trust ;^ as where a person hires a furnished house for a term, 
and afterwards disposes of part of the furniture ; Or a livery-; 

1 1 Hume, 460.1. s ibid. a id. 488. « Id. 484. 
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ten^ant tdli ili»cil«thes fuhdthed byhi* master ;^ or a fao* 
X6t nun off with, his cmployer*s rants; or an OYorseeT, or 
IktewBTdy appropriates the graiiij or other produce, which has 
^oome into his 'possession ia the eoozse of his management.' 
TUe same ^nciple applies to all who are in u responsiUe 
state, astyficers, and are entmstedi not with the euftedp only', 
J>at UiaposMtrion and mkmimsinUkfn of money, soch as cash- 
Jars and tidlers of banks, collectors of taxes or parochial 
atea. treasorers of bdiBes-oorporate, judicial factors, and the 
like ;* it alio applies to the ease of a shop^erk or book-keep- 
-er, apprepriating money paid to him on his master's aocoont ; 
mnd. to the case of a gosid of a mail-coach, or carrier, appro- 
priating money entrusted to him,— not sealed up, but open,— » 
to be detfrered at a distance to .particular people.* If goods 
are put into a tradesman's hands for the purpose of being 
svpaired, and the operation is of soch a kind as necessarily 
requires considerable time, the subsequent appropriation is 
breach of trust. Thus, in the Case d Burton, (1824,) the 
flannel, who was a watdimaker, was prosecuted for breach of 
trust, for hairing embeazled a watch put into his hands for 
-the purpose of being repaired.^ And on the same prfucfple* 
Mackain (1830) was tried for the like crime, for baring 
sold, (or his own behoof, certain cattle put into his hands to 
grace for two months on his farm.^— «It is breach of trust if 
■a person appropriate goods which he has found in a situation 
which does not necessarily infer a knowledge of the owner ; 
as where a landholder, finds a stray animal in his fields or a 
passenger finds a parcel on the road, and fail to use the due 
means for discorering the proprietor.^— The punishment of 
breach of trust Taries, according to the guilt, from imprison- 
ment for a few months to transportation for seven years. 



SECTION XIV. 

I 

FALaEBOOD, FRAUD, AKD WlLFli'L IMFOSITIOV. 

UKOEa this head fall the numerous set of cases known in 
common language under the name of swindling^ the funda- 
mental requisite of which is the assumption of a false char, 
acter, or a false representation of some kind, by which the 
offender obtains the possession of money, or other property. 
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which he appropriates to himself.^ These cases differ from 
theft in this respect, that the owner eontenta to transfer the 
property, though fraud has been used to induce him to do so.' 
They differ also from the mere civil wrong of failure to pay 
for goods obtained on credit, inasmuch as Jraud is used to 
obtain possession of the property.^ Thus, in the case of 
Hal), (1789j) the pannel falselp aatumed the character of a 
shopkeeper, hired a shop, and filled it with JicUtUnu bales, 
and thus induced persons to furnish him with goods on cre- 
dit ; he was found guilty.^ A similar result ensued in the 
case of Kirby, (1799,) where the pannel had obtained a con* 
aiderable sum of money from a person in Leith, on the false 
aUegation that he had a large balance in the hands of his 
banker in London ;^ in the case of Kinnaird, (1810,) where 
the pannel, having been discharged from the army on account 
of rupture, afterwards enlisted, and took the l)Ounty in a 
militia regiment, and swore before a magistrate that he was 
free from that complaint;^ in the case of Harvey, (1811,) 
who obtained delivery of certain goods lying in a cellar, un- 
der the false pretence that he had been sent for them by the 
owner ; in the case of Hutchison, (1818,) for extorting mo- 
ney under pretence of telling fortunes ;^ in the case of Hall, 
(1827,) who having stolen a deposit-receipt, sent a person to 
the bank to draw the money, under the false representation 
that she was authorised to receive it ;^ in the case of Gil- 
lies, (1828,) for counterfeiting the signatures of certain mi- 
nisters and elders, and other persons, and thereby drawing 
money from Greenwich Hospital, belonging to a seaman ;^ 
in the case of Brown, (1821,) Cor levying money by exhibit- 
ing a forged certificate of recommendation of him as an ob- 
ject of charity \^^ and in the case of Borland, (1826,) for ob- 
taining from the post-ofiice, by means of false pretences, let- 
ters addressed to another, which he opened and read, and 
turned to his own uses.^^ 

It is doubtful whether attempt to defraud is a relevant 
charge. In the case of Gunn, (Aberdeen, April, 1832,) the 
libel contained a charge of this kind, but it was departed 
from by the public prosecutor, on tlie ground, as it was un- 
derstood, that the Court, in a recent case,^' had expressed an 
opinion against extending much farther the practice of libel- 
ling attempts to. commit crimes. ^^ , 

1 1 Hume, 172. « Id. 67.— See before, p. 114. s 1 Hume, 173. 
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' The panishment of this offence varies from imprisonment 
for six weeks to transportation for fourteen years. It is re- 
.garded as an agrgravating circumstance, that the misrepre- 
sentation has been supported by the exhibition of false writ- 
ings, and in sach cases transportation is generally awarded. 

• * 

SECTION XV. 

FORGERY. 

'■ FoBGEBT is the felonious fabrication and uttering, to the. 
prejudice of another, of a false and obligatory writ, as the 
signed icstroment of a person who has not subscribed it.^ — 

' It is not essential to the crime of forgery, that the subscrip- 
tion of the person forged on should be correctly imitated — 

' for any deficiency of this kind affects the prudence, but not 
the guilt, of the offender. It is in all cases sufficient if the 

'writing was intended to pass for the signature of the person 
forged on, and might by ordinary persons be mistaken for 
it.^ Thus, in the case of Elliot, (1800,) for forging the notes 
of Surlees, Burdon, and Company, it was held to be forgery, 
though the spurious notes bore the subscription *' S&ntees, 
Bendon^ and Company."' The same is true, where a wrong 
christian name is used ; as in the case of Gillespie, (1827,) 
where the forged writing bore the name of William Leith, 
instead of the true name, James Leith.^ It is not essential 
even that there should be any imitation of a person^s sub- 
scription. Thus, it is forgery, though the person forged on 
should be unable to write. ^ It is also forgery, though the 
signature forged is not that of a real, but of 2l fictitious per- 
son, provided it is done to the prejudice of a third party ; 
because, in such case, the writing has not been signed by any 
such person as it purports to be. This was settled in the 
case of Anderson, 1822.^ It is also forgery, where the 
name of the forger, which he adhibits, happens to be the 
same as that of the person forged on ; as where a person 
gets possession of a bill which stands indorsed to another of the 
same name and surname, fully described in the indorsement, 
and which he (the possessor) transfers by indorsing it with his 
own usual subscription ; because, still, in such a case, the 
offender signs for the indorsee, and assumes his person and 
character.^ — Forgery may be committed by false liotarial 

1 1 Hume. 140. « Id. 141. 8 Burnett, 181. 4^All8on/372. 
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subiortptimi* Where apenon it unable to write> the law 
allowt him to ezeouto a dted by two notaries lubseribing 
for him) and upon hii mandate, along with four witneeees. 
If a iake deed it tubicribed in this way^ without the man- 
date of the person by whom it bears to hie executed, it is held 
to JM foiged.^ The same is true, if a man personate another 
who cannot write, and thus obtains a false notarial subscrip- 
tion, by imposing on the notaries. '«;-It has not yet been 
decided whether forgery may be committed by the imitation 
of a mark) or initials.^ In England this is held to be forgery*^ 
—It is forgery to separate a genuine subscription from one 
deed,, and affix it to another; or to write a deed aboTO a 
genuine subscription, without the authority of the subscrib- 
er. ^.i-^It is also forgery to counterfeit the names of wUneuet 
to a false deed ; as where a person, on the eve of insolvency, 
antedates a deed in favour of certain of his creditors, and 
forges the names of fictitious persons, as witnesses to its 
execution ;^ but it is doubtful whether the counterfeiting the 
names of toitneates to a true deed amounts to forgery J— .The 
form of the counterfeit writing is not material, whether it be 
a regulariy attested de^, a holograph writing, or a naked 
subscription, as an indorsement on a bill of en^hange.^ It 
is. also immaterial whetl^r the deed, if genuine, would be 
good in law. Thus it im'orgery, though unstamped paper 
has been used for a bill, or the signatures of witnesses omit- 
ted in a deed which required that mode of execution ; for 
such blunders do not diminish the (offender's guilt.^ in the 
case of Henderson, (Perth, September, 1830,) it was held 
to be forgery, that the pannel had written the name of his 
master, James Millie, on the back of a hank-receipt, which 
he afterwards uttered to the bank, and received the contents ; 
though, as the receipt was blank indorsed by the person from 
whom Millie had received it, the indorsation of Millie was not 
necessary in order to obtain payment from the bank.*" — For- 
gery may be committed of all writings, whether publio or 
private, which have for their object patrimonial profit, or 
any other advantage or gratification of a grave and serious 
nature ; thus, for instance, forgery may be committed of 
bonds, bills, bank-notes, notarial instruments, revenue-certi- 
ficates, extracts of decrees or sentences of Court, powers of 
attorney, letters of credit, receipts, letters of suspension, 
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agsinft a person^ letters of TCCommendation to enable the 
effender to obtain good*, and certificates of marriagfe or of cha* 
racter. The amotuU for which a bill, or other document for 
maney, is foi^d, does not affect the crime ; and it would 
seem that, .under the recent statutie,^ it cannot even modi%' 
the sentence. 

The crime of forgery is not ooroplete, unless the counter.- 
feit writing he uttered^ or put to use ; the lubrication of the- 
writing being held a mere act of preparation, of which tha> 
law can take no account.^ Tiie term fargerff^ therefore, 
eompreheiids both the fabrication and uttering, and is so 
understood in law, wherever it is nsed.^ The fabricator of 
the writing is presumed accessory to the uttering, though, 
that act is not specially fixed on him by the evidence, if 
the fabricator deny this, it will .lie with him to prove in 
what manner the writing passed out o£ his possession with- 
oot his ooneurrence.^ The uttering is complete, though the 
writing does not actually pass, or the imposition take effect* 
Thiis, for example, it is enough if the false bond has been 
made the ground of action, or if the disposution has been 
followed by infeftment, or the bill^ or note, simply presented 
for payment ; for ia all these cases, the offeoder has done 
every thifig ia his power to accomplish his felonious inten- 
tion, and his guilt is not affected by the circumstance that 
an immediate detection ensues.^ Where the offender em« 
ploys an agent to produce or claim upon the false writings 
the uttering is completed, so^soon as the writing passes into 
the hands of the agent, provided the agent afierwards pro- 
duces or claims upun it.^ In the case of Devlin, (1828,) 
where the prisoner had taken the foxged nate out of his 
pocket, for the purpose of presenting it, but it fell to the 
ground, and he was apprehended l>efore it could be picked 
up, Lord Justice-Clerk Boyle held the uttering not com- 
plete^^^The veiidlng, or delivering, of forged notes to an asso« 
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date at less than their nominal valae, and for the parpose of 
being passed as genuine, does not amount to tittering ; but- 
it is a criminal act, and may be made the subject of trial as 
such.^ 

The fabrication and uttering must hefeloniout, or with an 
intent to injure. Thus, it is not forgery, if one, to accom- 
modate another who cannot write, and at his desire, signs a 
draft or receipt in the name of that other. But it is forgery, if 
there be a purpose to gain any sort of advantage, though it 
should not amount to cheating; for instance, to frame a 
voucher for a debt, though justly due*^ > ^ 

A person is art and part of forgery, and punishable as the 
forger, by immediate assistance lent to the fabrication. Thus, 
if one person furnish the scroll of a false deed, another dic- 
tate the deed from that scroll, a third write it, and a fourth 
affix a false subscription, they are all equally guilty of the 
forgery.^ A person is also art and part of forgery by utter- 
ing the forged writing, knowing it to be forged, though he 
has had no concern in the fabrication of it* The reason of 
this is, that, by uttering the writing, he associates himself in 
the crime, which he thus brings to its destined accomplish- 
ment.^ Accordingly, in the case of Gillespie and Edwards,. 
('1827,) where it appeared that Edwards had fabricated the 
bills in Gillespie's house, and with his knowledge, and that 
Gillespie had uttered them, and received the proceeds, it was 
laidMown as clear law by the Bench, that Gillespie, as utterer, 
was art and part in the forgery ; and that Edwards, as the 
forger or fabricator, was art and part in the uttering, both, 
of course, being equally guilty.^ In like manner, in the case 
of Macdougall, (1814,) a verdict finding the paunel guiliff 
of the uttering, and the forging not proven, was held equiva- 
lent to a verdict of guilty of forgery.^ Upon this principle, 
it is competent to charge the felonious uttering of forged in- 
struments, without any allusion to the actual fabricator ; 
and this is always done in modern practice, where there is no 
reason to believe that the utterer had any shai'e in the fabri. 
cation.^ It is not, however, competent, at common law, to 
charge the mere fabrication, because this act, by itself, is not 
cognisable as a crime. But, under certain statutes, the fabri. 
cation may be charged. Thus it is declared, a crimie, punish- 
able with imprisonment or transportation, to engrave, use, 
or possess, the plates of any bank or banking corj[)oration, or to 
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make or use the paper employed in the formation of their 
notes ;^ and the engraving or printing of foreign bills of ex- 
change^ and the like, is punishable in the same manner.' The 
mere felonious possestion of forged Bank of England notes is 
declared hy statute to be a crime punishable with transporta- 
tion.' 

Formerly the punishment of forgery was in all cases capi- 
tal) where the writing foiled had direct patrimonial conse- 
quences, as, for instance, bills, bonds, missive letters, dis- 
charges, testaments, and dispositions.* This has been alter- 
ed by a recent statute,^ whidi declares, that where any per- 
son shall be convicted of any offence now punishable with 
death, " which offence shall consist, wholly or in part, of 
forging or altering any writing, instrument, matter, or thing 
whatsoever, or of offering, uttering, or disposing of any 
Writing, instrument, matter, or thing whatsoever, knowing 
the same to be forged or altered, or of falsely personating 
another,** such offender shall not be punished capitally, but 
shall be transported for life.^ It is provided, however, that 
this act shall not affect the case of any person convicted of 
forging, or altering, or uttering, any will, testament, codicil, 
' or testamentary writing, or any power of attorney, or other ' 
authority, to transfer any share or interest of any stock, an- 
nuity, or other public fund, transferable at the Bank of Eng- 
land, or South Sea House, or Bank of Ireland, or to receive 
any dividend thereon.^ Such offences, therefore, still remain 
capitaL The forging of writs, not directly inferring patri- 
monial consequences, was not capital by the former law, and 
is therefore not affected by the recent statute. The follow- 
ing are examples of such writs: — certificates of marriage, 
death, or baptism ; writs intended to substantiate a claim 
to a certain legal character ; certificates of good character, 
or for the purpose of obtaining charity or relief. Such for- 
geries are punished with imprisonment or transportation, 
according to the degree of guilt.^ A false execution by a 
notary' of a seisin, or other instrument, to which he alone is 
competent, is punishable capitally. This offence, however, 
is not forgery, as the offender does not assume the character 
of another, but merely sets forth a falsehood in his own name 
and person.^ 
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la eaaei of forg«ry,tbe otterer is a competent witne» 
against the forger, and the forger against the utterer, al- 
though their evidence must be taken with that caution which - 
their su^cioils credit points ont..^The person foiled on ' is 
in all cases a competent witness to prove the forgery, as it is 
to be presumed that no other person is so well acquainted 
with his signature. It is no objection to such a witness, that' 
he is under an> evident interest, in as much as if he succeed 
in establishing- the forgery, he will relieve himself of aH re- 
sponsibility for the debt, for the law of iiiootland in no case 
htdds an injured party disqualified from giving testimony by 
the interest which may eventually arise to him. from the con- 
victionof the offender.^ But farther, the evidence of the 
person forged on is, in the general case, neceBsary* and muft 
be produced, if be is alive, because it is the best evidence. 
An exception to this rule exists in the case of bank^officers^ 
where the signature of the social firm is in use of being- ad- 
hibited by different persons, for in such case it is not neces- 
sary to bring any of those persons, but merely a bank-officer, 
who can swear to their signatures.' It is also settled, that 
where a bank-officer in use to sign notes has been disabled 
from attendance by necessary absence, or ill health, the other 
signing officer may give evidence as to his signature, and a 
conviction take plaeC) though he is alive, and has no^ been 
examined.^ Where the testimony of the person forged on 
cannot be procured, the next best evidence is that of persons' 
acquainted with his writing,- and who have seen him write ; - 
the next, that of persons who have corresponded with him, 
though without having seen him write ; and the next, a oom" 
paratio Hierarum, or comparison of the document in question 
with his genuine writings, upon the evidence of engravers, 
and other professional persons, accustonted to compare the 
similitude of hand-writingv^ The testimony of the person 
forged on, if explicit, is sufficient of itself to prove the false 
nature of the writing ; but, if not explicit, some additional 
evidence will be necessary ; as, for instance, a comparison 
with his genuine writing, made by the jury, or by witnesses- 
in their presence. 

It is indispensable to prove that the writing charged as 
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IhrgfiA. ^RTM ttU«ved by-tbe .pfiponer, or ^ ftomet one wilh his 

conai^auca or accegsif^n ; -ai^d for j^.^urpose, (he wri.ting: 

^lut ]^ traced clearly bapk, by aa unbroken ohain of evi- 

Mv^, iaio the jKi^opep's .]m^' I^V^y* the persoa^to 

whpm.the no^e was pt^r«d ^ufht vto inark j.t «rith his i;)i» 

tials. before he.parts w^^h it,>fK> t)]iat ^.^a(iay:be.i|b)e fo,sv«^r 

to it ; but, if this h^.oot ifoea dpn/e, eyery per^n ipiist b« 

(»yaf|fiined .who,got. t^e ai>te aftei^wards, 9» (o h$|w be ^i^poyed 

ofitjiji^til it w#B ^j^lly «^ai;ked by K^ipe^one wbiocam si^^ar 

Ao his signature. ,In.tjbe,jQa8e, a<Hiordii)gly,;of'J9ob«qn,.(Ayr9 

.1^7>) I^prd Jtfe«kdowjtMipk ^topped the pi«o(|f of ts^o of .t]^ 

5SbAcg^s, on %\i» ground .^t.>u m^oh .^ax)ge a witness sw^e 

tj^t be .gAV« <tbe ,no,t«Tto . apf^jJier .witufus, and got it bapk^ 

f^d that .pitl^fir ;W^t|k^s mf»»,T^Qt ^^g^ to establish that the 

jf[^(]t(e iiv:hiGh he returned «^as .tbe sfMne whi^ he bad receiv- 

^.* in lii^e ^aauI^r,^^f tj^ejip^e^b^s been, put, without ^ 

^ng pa}n;l^d, intoa,po(4wt,4>r o^er F/9positpry, ^th, others^ 

the.pcpof of \^^$^^t^QniW\\}. .pijoM^ly ^1, u^ess t|ve wit- 

^lessiiM >OQie pi«#ii& of .reopg^iping-^t. Tbis be JP^y ^some- 

tUpes be abie ^ do by its bluing nJe qiily Q^^.of a Ger^i;i 

J^^k ^n the^parf^; Init, if r^uir/sd, be must ^pbun bosr 

j^etpaqi^ to reinark tii^ circufl^stance. If the witness A^ya 

)t)uii,thejbi;g^ nqpd was t}ke,Qx\\yu<>pdpffir^l(ifuiifi the t^ 

pos^tory, tbe.qhaijn.i^f jide^tj|^<iftion will,.Qf fio»vse, ifx |h|kj; 

^ne l|^y ^be complete. jTMs ipinutenQssi^ ^cvw pepeipairy 

^i)ei;e vbe foi^ged.instxiimQ^t is^a biiUibon^ or. other suQb 

^ri^ipg, t^eivuAfe, in such a c%se, the chi^uoje qf -^n^staKe iB 

g^uch 1^88 than in ^he ^^ pf a ha^*note ; .8|i|ly hoFA^er, ft 

fHoBfl^ cbaiu (tf A4enti^.t.ii)n iaJMi^POAI^ble.; a^^d if tbei^rrit- 

^gh^sbeen put iuto.auy place whiore it^fin Abe pb^nce of 

pmf^ 1|iista]E:ep -for .«iC(jh^r instrpip^t, iforne ^ai^rkipg.or 

jDirciHQSt^pd .which ^I^s >to i(9 ;b«ii)g .s^jiisffbQjioclly di^tuip 

jgujsh^, .will b« require^Tto.o^wiplQte the proof. 

. it is in all cases. fin 4^d|spenpaMe point .to j>r'0re 4|^t the 

^prisoner was in ijj^e .guilty linp^leflge thiit j^ instruipe^t 

was forged. Where there is no eyidcuaoe, .b(iw£^v€»r, that he 

yrpa jBQncerned .in the.^ctual f^bri^tion qfth^ writing, or re- 

i^iv^ it with infoqnation thftt it was forged, bis g^iUy 

jLoow^c^e q^n ouly be iuf^red from his pwn. conduct, anjl 

.otl^er circunpstances connQct^d with it. .In this vjev, it is ft 

.material fact, if other forged notes are foun4 iu )bis .poaifa- 

-^S^* e(»p^GiaUy.if tbey i^re gi the same b^mji: ,a(i the note ut- 

^t^ftd; .i^d .^iii.aircumAtaiMie wiU probably be oonfiilivlve, if 
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the notes ao found are concealed aboat hit person, as in hia 
hat, or sewed between his coat and the linings or 'the likei 
It is also an important circumstance if the prisoner sends ■ 
another person to present the suspected instrument, while hA 
himself is at hand, and could equally well have done so in 
)>erson ; or if, on being challenged, he snatches at the note, 
or tries to destroy it ; or if he intercepts the bank-notices of 
the forged bill bmng due» to the persons whose names havd 
been forged. This last circumstance was the principal in* 
f^redient of the indirect proof in the case of Oillespie, (1827,) 
already referred to.^ It is also important if the prisoner 
had no reasonable excuse for presenting the instrument ; as^ 
for instance, if he changes a note to pay for a trifling article, 
while he is found, to have a large accumulation of silver about 
-his person. The force of this circumstance, however, wiH 
be taken away, if the prisoner can give a sufficient explana- 
tion of his reason for changing the note. Of still more 
'weight in the scale of evidence is the circumstance of a num:. 
ber of forged notes having been uttered, or attempted to be 
uttered, about the same time by the prisoner. This it lies 
with him to explain, both by shewing how he came to be 
changing so many notes of any kind about that time, and 
-how it happened that several of these notes were forgeries.* 
Attempts to utter, when founded on in this way, must bd 
set forth, with the usual specification of time and place, in 
the libel, and must be proved with the same accuracy as the 
"principal charges.' False or improbable accounts given by 
the prisoner as to the manner in which the note came into 
his possession, are likewise of importance against him. It is 
not unusual for utterers of forged notes to state that they 
found them in the street, or got them from a man whom 
they never saw before, or the like ; but such stories are in- 
admissible, unless supported by some kind of evidence ; and 
if, in addition to the absence of such evidence, they have va. 
ried at different times, they will furnish a strong presump- 
tion of guilty knowledge. 

* The forged writing itself must be produced at the trial, if 
in existence, and accessible, because the best evidence of the 
forgery arises from the inspection of it by witnesses in pre- 
sence of the assize.^ If the writing has been destroyed by 
the prisoner, its non-production is no bar to the trial, though 
it will, of course, increase the difficulty of proving the ease.^ 
Where it has been lost or destroyed without the prisoner^ 

i^Aliaon, 420. s 1 Hume, 157. a Ibid. 

^ Burnett, 200. • Shaw, 96. 
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faulty it is not settled whether the trial may proceed ; but ia 
fluob a case, the difficulty in the way of obtaining a conviction 
would be almost insurmountable*^ It is certain, that if the 
non.production in any way arises from the prosecutor, the 
trial cannot proceed. 

1BBCTI0N XVI. 

OFFCKCES AGAINST THE COIIT. 

The punishment of these offences ia now regulated by 
statute 2d William IV. c. 34 ; by which the former enacu 
ments, relative to coining and uttering, are repealed, and 
their provisions amended and consolidated. By that statute 
It is enacted, (1.) That if any person shall falsely make, or 
counterfeit, any coin resembling, or apparently intended to 
resemble, or pass for, any of the King's current gold or tilver 
coin ; or if any person shall gild^ silver, or colour any coun- 
terfeit gold or silver coin, or any piece of metal whatever, 
being of a fit size and figure to be coined, and with intent 
that the same shall be coined into counterfeit gold or silver 
coin ; or if any person shall in any way alter any of the cur- 
rent silver coin, with intent to malce it resemble or pass for 
any current gold coin, or any of the current copper coin, 
with intent to make it resemble or pass for any current gold 
or silver coin, he shall bb punishable with transportation for 
life, or for a term not less than seven years, or with imprisoi^ 
ment for a term not exceeding four years ; and it is provided, 
that the offence of making or counterfeiting " shall be deem- 
ed complete, although the coin so made or counterfeited shall 
not be in a fit state to be uttered, or the counterfeiting thereof 
shall not be finished or perfected.'" (2.) If any person 
shall impair, diminish, or lighten any of the current gold or 
silver coin, with intent to make the coin so impaired pass 
for current coin, he shall be punishable with transportation 
for a term not exceeding fourteen, nor less than seven years, 
or with imprisonment for a term not exceeding three years.' 
(3.) If any person shall buy, sell, receive, payj or put <^ 
—or shall offer to do so-.-any counterfeit gold or silver coin, 
for a lower value than its denomination ; or if any person 
shall import into the United Kingdom any counterfeit gold 
or silver coin, knowing it to be counterfeit, he shall be pu- 
nishable with transportation for life, or for a term not less 

1 1 Hume, 16i. * 2d WUl IV. c. 34, sect. 3 and 4. s id. Kct. 5. 
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tlian seven years, or wUh imprisomnent for » tetin hot 
exceeding- four years.^ (4.) If any person shall tender, 
ntter, or put off, any counterfeit gold or silver coin, knowing 
it to be counterfeit, he shaU be {ranishable with imprison- 
ment for a term not exceeding one year { and if such person, 
at the time of such tendering or uttering, shall have in his 
possessicin, bt'sides the coin so tendered or uttered, one or 
more pieces of counterfeit gold or silver coin ; or shall, within 
the space of ten days thereafter, tender,,utter, or put off, any 
morC) or other counterfeit gold or silver coin, knowing the 
same to1>e counterfeit, he shall be punishable with imprison- 
ment for a term not exceeding two years ; and upon a second 
conviction of any of such offences, he shall be punishable 
with transportation for life, or for a term not less than seven 
years, or with imprisonment for a term not exceeding four 
years.' (6.) If any person shall have in his possession 
three or more pieces of counterfeit gold or silver coin, know. 
Ing the same to be counterfeit, and with intent to utter or 
put off the same, he shall be punishable, for the first offence, 
with imprisonment ftir a term not exceeding three years, 
and for the second, with transportation for life, or for a term 
sot less ^an seven years, or with imprisonment fur a term 
not exceeding four years.' (6.) If any person shall, with- 
out lawful autbprity, make or mend, buy or sell, or possess 
any punche<m, or instrument intended to make or impfeai 
the resemblance of any of the current gold and silver coin, 
■^t of any parts thereof ; or any engine adapted and intend- 
ed for marking coin round the edges with marks resembling 
those on the current gold and silver coin ; or any press o^ 
instrument for cutting round blanks out of any kind of 
metal, suClT person knowing such press or instrument to have 
'Ijieen used, or to be intended to be used, in order to counter- 
"feit'any of the current gol^ or silver coin, he shall be punish- 
able with transportation for life, or for a term not less than 
leven years, or with imprisonment for a term not exceed, 
ing four years.^ (7.) If any person shall, without lawful 
anthority, convey out of any of his Majesty's mints, any in* 
atmment or engine used in or about the coining of coin, or 
any useful part thereof, or any cuin, bullion, metal, or mix- 
tare of metals, he shall be punishable with transportation for 
lift, or for « term not less than seven years, or with im- 
prisotimcnt for a term not exceeding four years.' (8.) If 
any person shall falsely make or counterfeit any coin re- 

1 8d Will. IV. c. 34. icct. 6. f Id. feet 7. « Id. sect. 8. 

* ld.iect.ia 'Id. Mct. u. 



Offgne0$4Wfiifui4h§C<Hn. ^69 

mvMiagy or iLppanrntly intended to resemble^'Or pas* for, any 
of the current copper coin ; or if any person shall, without 
ja^xrful authority, make or mend, buy or sell, or possess, any 
.instrument or engine, adapted and intended for the counter, 
feiting of any of the current copper coin ; or shall buy, sell^ 
receive, pay, or put off — or offer to do so— any counterfeit 
copper coin, for a lower value than its denomination, he 
shall be punishable with transportation for a term not ex- 
ceeding seven years, or imprisonment for a term not exceed- 
ing two years ; and jtf any person shaU tender, utter, or put 
off, any counterfeit copper coin, knowing the same to be 
counterfeit ; or shall have in his possession three or mora 
pieces of such coin, knowing it to be counterfeit, and with 
,intent to utter or put off the same, he shall be punishable 
with imprisonment for a term not exceeding one year.^ 

By section 21st, it is declared, that the *' current coin,^ 
under this act, denotes the coin coined in any of his Majesty'a 
mints^ and lawfully current in any part of bis Majesty's do* 
minions, whether within the United Kingdom, or otherwise ; 
and any of the current coin altered so as to resemble or pass 
for any current coin of a higher denomination, shall be deem- 
ed and taken to be ^' counterfeit coin,'* within the meanin|p 
of the act. 

Evidence in Coining and UUering* 

In order to prove that the coin is counterfeit, it is not ne- 
cessary to adduce the officers of the mint ; the evidence of 
any other credible witnesses is sufficient.' In the case of 
Glass, (1826,) the Court directed an acquittal, because no 
goldsmiths or persons of skill were adduced to prove thaft 
the coin was false.^ In the uttering of false coin, even more 
than in the uttering of forged notes, the most minute and 
scrupulous chain of evidence is required, to shew that the 
piece of metal uttered by the prisoner is the same as that 
exhibited to the jury, because it is even more difficult to di^ 
tinguish one coin than one note from another. The only 
evidence that can be relied on, in this vital branch of the 
case, is the oath of every person who got the coin into his 
hand, that the coin he delivered up or gave to another is the 
same as he received ; and this must be continued, without 
interruption, from the time it left the prisoner's hand,' till it 
is marked in such a manner as to be always distinguishable. 
In the uttering of false coin, in the same way as in the ut- 

1 Sd WilL I V. c. 34, sect. 18. t Id. sect, 17. BAUMn.tt*. 
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ten'ng of forged notes, it is competent to lead eFidence of an* 
successful attempts to utter, not as substantive charges, but 
as tending to prove the prisoner's guilty knowledge in regard 
to the charges libelled ; but where this is intended to be done, 
n narrative must be given in the libel of these unsuccessful 
attempts, hj specification of time, place, and circumstance, 
otherwise the proof of them cannot be received*^ 

SECTION XVII. 

FIRE-BAISING. 

To constitute this crime, there must have been actual 
burning ; but it is not material how small a portion of the 
subject has been consumed.^ If the fire has only destroyed 
certain articles of furniture in the house, witholit having 
spread to the Jixiures of the building, the offence is not ^re^ 
raising, but only an attempt to commit that crime.' The 
fire must be kindled wilfully, and not by recklessness or ne^ 
gligence. . It. is not material whether it be done by one per- 
son, or by a mob ; or whether the fire be applied directly to 
the thing or tenement which is meant to be destroyed, or to 
something contained. in or nearly connected with it, so that 
the one being on fire, the other is likely to kindle. Thus, in 
the case of Campbell and Hamilton, (1806,) the pannels 
were convicted of wilful fire 'raising, for setting fire to a cart- 
house adjoining a dwelling, whereby both were consumed.* 
•This holds good, even where the thing set fire to belongs to 
the pannel himself, if it be so situated that the safety of his 
•neighbour's property depends on it, (as, for instance, conti- 
guous buildings,) and if any part of his neighbour's property 
be in consequence consumed.^ It is not necessary that the 
ancendiary have had a purpose from the first against the very 
-subject which has been destroyed. If one set fire to his 
neighbour's, furze or heath, meaning only to destroy that 
subject, but the fire gains head and consumes corn and houses^ 
and all that is in the way, he shall be punished in the same 
degree as if he had from the first intended all this mischief.^ 
It is immaterial whether the burning be the ultimate object 
of the offender, or only a mean employed in furtherance of a 
different crime, as the burning of a house to facilitate a theft 

1 Alison, 454-6, " « 1 Hume. 126. » Id. 1 J8. 
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or murder ; or the baming of the doorft of a jail to release 
the priaoners.^ 

- Fire-tatting i« a capital ofieooB^ where the property burned 
is hoDses, com, coal-heoghs, or woods and underwoods.' Bv 
houses is here understood any buildings, whether dwelling- 
houses, warehouses, workshops, bams, stables, or other out- 
houses, if they be not mere hovels, or temporary places of 
shelter.' The crime is completed if a landlord bum his 
iiouse to injure his tenant, who is in possession ; or if the 
tenant do so to injure the landlord ; or if a fiar do so to in- 
jure the liferenter, who is in possession ; or if the liferenter 
do so to injure the fiar.^ In the case of MartiiiT, (1828,) it 
was sustained as wilful fire-raising, that a tenant had set fire 
to the shop possessed by him, with a view to defraud the in- 
snrers of his furniture.^ In the case of Gillespie and othenSy 
(1827,) it appeared that Gillespie, in order to defraud the insur. 
'Ors, had set fire to a house which had been built by himself, on 
ground belonging to another, and held by him on a nineteen 
years' lease. This was considered by the Court as a capital 
fire-raising.^ It is not an indictable offence for a man to 
-bum his own house, if it be so situated as not to occasicm 
■risk to the property of others.^ If his object, however, in 
burning his house be to defraud the insurers, he is guilty of 
an indictable offence, though it is doubted whether it is ca- 
pital.^ But if, in so burning his house, the tenement of a 
neighbouring proprietor is consumed, the fire-raising seems 
to be capital.^ By special statute, the burning of ships, or 
otherwise destroying them, to defraud insurers, is capital. ^^ 
The burning of com is capital, whether it is in the field 
growing, or cut down, and in the stack-yard or barn.^^ The 
destruction by fire of any other property, moveable or im- 
moveable, may be followed by the highest punishment short 
of death. ^' The mere attempt, or threat, or solicitation, to 
commit the crime of fire-raising, is punishable arbitrarily.^* 

Evidence in FiremRairing, 

In proving this crime, the prosecutor has peculiar difficul- 
ties to contend with. In most crimes, such as theft, mur- 
der, or malicious mischief, the act leaves such vestiges be- 

1 1 Hume, 190. * 1525, c 10— 15S6, c. 10— 1540« c. 33.-1593. c. 148. 
—1st Geo. I. c. 48. « I Hume, \?ii. « Ibid. fi Alisuii, 455. 
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hindl it ftt pUinly difdcse its veal eharactar ; bat thSt it not 

trae of fire-nising. On the oontrary, the spectacle ^ m wiK 
ill] and of an accidental fire is quite the aame, and,. indeed, 
the more oompleto the success of the felpny* tha mate 
thoroughly all the jneans of detecting it are dflstroy«ld. Stc 
eept, therefore, in those rajre cases wl^re diieot - evidence 
can be obtained, the prosecutor must cely on such pi^esuni^ 
tions as can be drawn from: the circumstances of the caia* 
It is an artide of this tendency that^re breidts out sudden- 
ly in an uninhabited house, or at one time in xemote pwt9ai 
the same building ; or that combustibles are found stf e«^* 
ed in or about tbe premises, or placed in convenient situa- 
tions to excite combustion, as under beds, amoo^ P^P^rs, 
under thatch, or the like. This matter, however, must al^ 
ways be judged of with much caution, so many ave tbe 
strange accidents and trifling indiscretions by wbich tha 
misfortune of burning may be occasioned*^ The circumstan- 
ces connecting the prisoner with the crjme are generally 
such as the following : That he had cause of ill-Fill at the 
sufferer, or had been .heard to threaten him, or had befili 
seen purchasing combustibles, or carrying them in the di^ 
rection of the premises, or lurking about the place at fuipt» 
cious hours. To 4his may be added— .where the fice .wiu 
raised to defraud insurer8.-*the important facts of the pre^ 
mises, or its furniture, having lieen insured fit a high Yadnc^ 
or in different offices at the same time, and of a claim hWr 
ing been made, or attempted to be made, at both officoi. lu 
the case of Cunningham, (1677)) for burning the houAB of 
Olammis, the circumstances were, that he had bean a ser- 
vant at Olammis, and had been dismissed his master?s serr 
vice the day before ; he had used strong threats ; had beeft 
seen preparing combustibles $ was found near the house im^ 
mediately after the fire; 4X)uld give no account of himself | 
pretended he had not seen the flames ; and when seiasedy.eqk* 
deavoured to make his escape. He was convicted.* In the 



> 1 Hume, 188.— It in to be remarked, that fire sometimes arises tpontaii' 
eotu^, that Is, without tbe influence of an ignited body. The follofiring 
may be considered as the principal sources of this kind of combustion.— J. 
Frfction, of which there is an example hi the kindling of machinery, 
when not sufficiently greased. 2. Fermentation of T^euble and animal 
substances, of which the firing of hay, when stacked in a moist condition, 
is an example 3. Chemical action^ as ignition of oils, by various ani- 
mal, vegetable, and mineral substances ; ignition of lime by tfaesfilMlon 
of water ; ignition of pyrites, ike There are also inaUnces on record pf 
the 8ponuneou8 combustion of human bodies.— See Paris and Fonb. 1. 
.40e-4lS.and F«d«t«,3. 8Q^. 
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ease of Stewart and Brodie, (1713,) the chief eircaiattaincee 
were, the p«nnel*8 being seen near the house after the firo 
had begun, and malice, on account of a process raised or in«. 
tended to be raised against him. The jury found the libel 
aot proved.^ In the ease of Burnett, (1784,) the pannel 
had been seen near the house a short time before the fire 
with a burning peat, which he pretended he had used to 
h'ght a tobacco-pipe^ but which he had never used in that^ 
way; there was also evidence, though slight, of previout, 
enmity. He was convicted.' In the case of Douglas, (1827>) 
the pannel had been seen coming down stairs from the room 
in which he lodged, in his master's house, and a smoke and 
smell of fire were immediately perceived. , When the in- 
mates of the house went up, they found a candle placed un- 
der a chest of drawers containing clothes, so as inevitably, to 
set it on fire, and the clothes and other articles in the roon^ 
burning. The prisoner was convicted, but being proved to 
have been insane at the time, was ordered to be confined 
for life.' 

SECTION XVIII. 

MALICIOUS MISCHIEF. 

Every serious and wilful damage done to the property of 
another, whether from malice, or gross misapprehension of 
legal right, is an indictable offence*^ If the damage is in* 
considerable, and may reasonably be supposed to have arisea 
from a mistaken apprehension of right, it cannot be prose- 
cuted criminally, unlesR it has been accompanied with such 
circumstances of tumult or outrage, as shew an evident dit^ 
regard of the authority of the magistrate, aa, for instance, 
the entering of a neighbour's land's, with a convocation of 
servants, and rooting out the woods, or throwing open the 
incldsures, or burning the boats at a fishery, or destroying 
tlie peats in a heath or moss.^ I^ the damage is serious and 
extensive, as, for instance, the poisoning of dogs, sheep, or 
cattle, or mangHng'them, by cutting but their tongues, break- 
ing their limbs, or the like, it is an indictable crime, however 
secretly it may have been executed.^ In the case of Muir, 
(18Sd,) it was held to be malicious ipischief, that a collier 
had knocked away the props of a colliery, whereby thc$ roof 

I Burnett, 568, ' Td.5Cd. > ^\\»<a),4AQ. 
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fell in; and the like judgment was given in the case of 
Munro, (1831,) where the pannel had wilfully let some oil- 
caskA ran off, whereby oil, to the value of £300, was lost.' — 
The punishment of malicious mischief is arbitrary, according^ 
to the magnitude of the offence. By certain statutes^ the 
punishment of death is denounced against those who destroy 
l^ioughs, or plough -gear, in time of tillage, or ozen^ or other 
cattle, at seed-time or harvest ;* but these statutes are not 
now acted upon. 

SECTION XIX. 

yJOLATING SEPULCHRES. 

This crime is not considered as a species of theft, for the 
law acknowledges no property in the remains of deceased 
relations, after they have been committed to the grave ; it 
IS prosecuted, however, as a great indecency, and a crime 
mi generis.' The abstraction of a corpse, before interment, 
may be prosecuted as theft.^ The offence of violating se« 
pulchres is completed when the body has been raised, though 
ever so little, out of its shroud.^ The attempt to commit 
this crime is an indictable offence. The punishment varies, 
according to circumstances, from imprisonment for a short 
period to tranyportation.^ In proving this crime, it is neces- 
sary to establish distinctly the identity of the body raised 
with that set forth in the libel ; this is -sometimes attended 
with difficulty.^ 

SECTION XX. 

PEBJURY. 

Pebjurt is the judicial affirmation of falsehood upon 
oath. — The falsehood must be plain and unequivocal, and 
such as cannot be reasonably reconciled with an innocent 
intention. ' In the -case of Jd'Killop, (1734,) it appeared 

1 Unreported.— rWilfuUy destroying a bill« or other voucher of debt. 
In the poesessioD of the creditor, with intent to prevent its being used as a 
Voucher of debt by the proprietor against the pannel, or any other person, 
is an indictable offence. This was found in the case of Murray, (1830J 
who, on being required to pay a bill which he had granted, asked to look 
at the (iocutnent, and having got it into bis hands, tore it in pieces; He 
WAS sentenced to three months imprisonment.— Alison, 051. 
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that the pannel had been a witness in a trial Cor defordog 
revenue-officers, and had sworn that the prisoners had ad- 
dressed the officers in an inoffensive manner, desiring them 
to make no disturbance. For this he was indicted for per* 
jarj, inasmuch as it was offered to be proved that the men 
in question went up violently to the officers, threatened 
them, and demanded their arms. The Court held this charge 
irrelevant, inasmuch as the two statements might relate to 
different periods of the affray, and did not, therefore, neces- 
sarily infer perjury J In like manner, a charge of perjury can- 
not, in genera], be founded on a mere omission in the oath of 
the pannel, unless the circumstance omitted was specially put 
tfs an int^rogatory, and its existence distinctly denied.^—. 
The falsehood must be affirmed absolutely : perjury will not 
be committed if the person have sworn doubtfully, or ac- 
cording to the best of his recollection in regard to facts, 
about which, from their distant date or otherwise, he might 
naturally be uncertain. It is otherwise if the facts are re- 
cent, and such as the pannel must have accurately remem- 
bered, for his swearing doubtfully in regard to facts of that 
kind will not screen him from ^be pains of perjury.' A 
witness is bound to tell the whole truth, and, therefore, his 
concealment of what he remembers^ or his pretending indis- 
tinctness of recollection in regard to it, is as much a viola- 
tion of his oath as a direct allegation of what is known to be 
false.* — The falsehood must be affirmed wilfully, by one who 
knows the truth, and improperly resolves to concead it. Per- 
jury, therefore, cannot, in the general case, be committed in 
oaths of pure opinion and belief, such as the oath in law- 
burrows, where the law means absolutely to trust the person 
swearing, and where, from the nature of the thing, no con- 
clusive evidence can be obtained of his consciousness of the 
falsehood.^ An oath of opinion, however, may be such in 
point of form only, and not of substance, as where a person 
swears, on an application for a medilatio fugm warrant, on a 
bill which he himself has forged ; or an architect declares a 
tenement to be ruinous which is in good condition. In these 
Instances there is as decisive evidence of the falsehood. of the 
pretended opinion and belief, as if the oath had related to 
any visible and ordinary fact.^ False oaths of opinion are, 
therefore, perjury, where it can be shewn that the party did 
^ot believe what he swore he believed. — The falsehood must 
be in a matter competent to be asked of the witness ; but 
the degree in which it may affect the matter at issue is not 

1 1 Hume, Sf 6. « Id. 367. » See before, p. 41 

« 1 Hume,3C8. 6 Ibid. « ld.37d. 



nurterial.^ In the cm0 of MaGG«irIey» (1777>) who was ac« 
ODied of perjury, by ftweariog faJsoly that he had not given 
a different account of the matter when precognosced than he 
gire on the trial, the ohai^ was abandoned, as the question 
^as held to have been incompetent.' Perjury may, of course^ 
be oommitted by a false oath upon an ezamioation in tnt/i- 
iMut.* To constitute perjury^ the affirmation in all cases 
ibust be upon oath, except by peers in certain situations, 
and by Quakers. The oath must be made before one having 
stttfaorfty by law to exact or receive an oath in that matter ;. 
aol oath to a private person, or a voluntary affidavit, not re- 
quired or acknowledged by law, before a magistrate, is not 
sufficient.^ The same is true of an oath emitted in ecclesi- 
Mtical proceeding*.^ The oath must be in the due and ac* 
customed form in the department of business to which it 
relates ; the amission, therefore, of any of the ordinary so- 
lemnities iu taking the oath will bar a prosecution for per. 
jury.' It is not material whether the.oath has been emitted 
in a civil, or criminal matter ; or by a witness or a p&rty ; or 
whether it relates to an Btt done by the deponent himself, or 
to one done by another person. In the case of Hay, (1824,) 
the pennel was convicted of perjury at common law, by falsely 
taking the oath prescribed in the Sequestration Act.' In the 
case of Taylor, (1826,) an indictment for perjury was sus« 
tsdned, grounded on falsehood deponed to before a magistrate, 
with a view to obtain the benefit of the Act of Grace.^ In 
like manner, the oath of bribery at elections • of a suspender 
en juratory caution ; and of executors giving up a fidse in- 
▼entory, may be the foundation of a prosecution for perjury. 
Perjuiy may be committed on a reference to oath ; or in an 
oath ptlt e* officio judidt to elicit the truth. In the case of 
Somerville, (1813,) the pannel having sworn on a reference 
that he had given full value for a bill, was afterwards con- 
victed of perjury, the falsehood of the oath having been 
established.* Where n charge of perjury is founded on con- 
tradictory oaths emitted by the same person, the prosecutor 
must specify which of the oaths is false, and so peril his case 
upon the means he possesses of proving perjury in that par. 
ticular deposition. ^° Perjury is not inferred by breaking an 
oath, as in the case of one who takes the oatb^ to Government, 
and afterwards levies war against the King, because this is 
not an affirmation of falsehcNod upon oath, but a neglect of a 
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«i)lemn iOgagement.^— The puniBhment of peijury is- arbi- 
trary, varying, according to the magnitude of the offence^ 
from imprisonment for a few months 'to transportation. 



Evidence in Perjury* 

The proof of the tenor of the oath is a matter of great im« 
porlance, on account of the facility with which mistakes may 
, occur* in regard to the words uttered, and the omission oif 
particulars* by which apparent falsehoods may be explained 
or accounted for. It is accordingly a' rule, that, in all thosio 
oases where regularly, and in common course, the oath ought 
to be reduced to writing, no other evidence of the tenor of the 
oath is admissible but a written record, signed by the party's 
own hand, and the judge, or by the judge alone, if the party 
cannot write, and proved at the trial by that. judge*s deposi- 
tion.^ In courts where the depositions of the witnesses are 
emitted viva voce, and their «ubstance only taken down by 
the judge, as in the Justiciary Court, it is desirable that the 
deposition which is meant to be founded on as a perjury, shou^ 
be reduced to writing, read over to the deponent, and signed 
by him, if he can write, and by the judge in his presence. 
This course has accordingly been followed in all cases where 
prosecutions for perjury have been instituted, on account of 
what has been sworn in the Supreme Criminal Court.' It 
is doubtful whether the notes taken by the judge, where 
such a practice is usual or legal, is sufficient evidence of the 
tenor of the oath, without having it formally reduced to 
writing. In cases where the court before whom the trial 
for perjury is to proceed, is diferent from that where the 
false oath was emitted, an extract should not be admitted, 
but the oath itself, if taken down in writing, must be pro- 
duced.^ 

The falsehood of the oath is established by evidence of any 
sort, either written or parole, and that, too, indiscriminately, 
whether the oath be that of a party or of a witness.^ It is 
not, however, sufficient to shew that the pannel swore to what 
was false ; it must be farther proved that be knew it to be false^ 
and this corrupt state of his conscience is to be collected from 
the whole circumstances of the case. If, for instance, the pannel 
is charged with perjury, in respect of his having sworn that 
John did not fire at James on a certain occasion ; evidence 

1 1 Hume, J71. « Id. S75.— Burnett, 682. » 1 Hume, 378. 
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' mmt hare be gitvn, net onlf of the 'Aring, tmt oHto htf^kig 
'liappened at a time end pleM when the fennel wee praMUt, 
and -so ftltneted that he oould not bat tee an4 heer the abet ; 
which may farther be made evident fiom his oondnct at the 
time* and his conrertation afterwards.^ lu cases where the 
perjury consists in a false ttarratiye of convenations^ and the 
discrepancy lies merely in the impori of what was said, mucfa 
allowaoce must be made for the mistakes of language, and 
the different meaning attached to expressions, according Id 
the different passions of the hearers.* The case is of course 
different, if the oath challenged either assert that a conver* 
aation took place, where it can be proved it did not, or deny 
that it took place, where it can be established it did ; for in 
•och a situation, the same allowance for error cannot be 
made. The most uofavourable case for the pannel, and thaft 
which admits the most decisive evidence against him, ik 
where the peijury has been committed in regard to any ac- 
tion of his own ; as where he has sworn that on such a day 
lie was at such a place, and that certain things were there 
done by him ; while it can be proved that he was then else- 
where* and differently employed.^ Where the oath relates 
to the acts qf others, the proof is of course more difficult. l<i 
inch cases, perjury is not to be inferred from the mere fact 
of there being a discrepancy, even of a very serious kind, be- 
tween the story told by one witness and others, in regard t6 
the same transactiout unless it is of so gross and glaiing a 
kind, that it is impossible that both can be true. For such 1% 
the variety of lights, in which even the same acts strike dtf. 
ierent observers in different situations, and sucb the different 
nttdia through which they are viewed on a retrospect, accord- 
ing to their several passions and inclinations, that without 
any positive intention to deceive, the story ultimately told 
comes to be essentially, and to appearance irrecondleably, 
different^ Thu is more especially the case, if the deposition 
relate to an airway or struggle in which the witness himself 
bore a part, for the account given on the opposite sides' in 
such cases is almost invariably different, and strongly tinged 
with the passions with which the parties are respectively ac. 
tuated at the period when it took place. The case is differ- 
ent, however, where the witness swears to a fact altogether 
false, as the presence of a party who was not there, or the 
appearance of weapons, when none were in the possession of 
those engaged in the scuffle ; for, after making every allow. 

1 1 Hum*. 37X a'See before, p,S&,et tegm > 1 Home, StK 
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im iSkmdMSfuisnt %Ius in whieh witneaset ^n .opposite 
view tlieiMae facU« there cmi be no excuse for the total 
iar«nttoa of a. fact wbich k^ad no ezutenoe*— In considering 
the evidence in cases of perjuryt it is always to be x:ecollecc^ 
that it is merely the weighing of oath against oath ; and, there- 
fore, the evidence tending lo prove the falsehood must clearly 
aad decidedly preponderate in order to warrant conviction.^ 

SECTION XXI. 

tVBORirATIOy OF PEBJlTRr. 

SiTBOiiVAVxoir af perjury is the procuring a person to 
*gtv«^alBe'0videDoe as a witnessw— It is necessary that the per« 
aon .pnaeiised upon should yield to the seduction, and swear 
to the «o«carted ialiehood, otherwise the crime is only an 
••ttenptat subomatioii. It is not material what the unlawful 
jneans aw whidi have prevailed with the wisness-^whether 
hribe or good deed, or die premise ef aueh ; or the use of 
.violenoe, or thraats of mischief, if the witness shall refuaa* 
mar is it material that the suborner has not* in diteot terms, 
^covenanted with the witness for a false story, but in other 
•nd move artful ways aocompliahes the same end, as, for ez- 
jan^Ie, by putting into his hands a written narrative of the 
ansttter toguide him in his deposition.' The crime of attempt 
«t subomatioQ is oommitted, though no oath has been given, 
smd even though the party practised upon has immediately 
tKjeoled the solicitation. It is necessary, however, in suoh a 
tmse, that the induoement has been tendered to the witness 
In asi overt and palpable shape, and in such a manner as 
testifiee an earnest and serious determination to seduce*^ 
The puniriiment of mbomaUon and attempt at that crima 
is arhitnury, and varies from a few months* impriscmment to 
traa8portati9ii.j-.All practices to procure false evidence, 
though not properly falling under the name of suboraationi 
•re punishable as crimes.^ 

Evidence in Subemalion* 

It is Bcareely necessary to mention, that the person sub* 
Omed or practised on, if not already convicted of the perjury, 
is a competent, and must ordinarily be the principal witneit 
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against tbe suborner. If he has yielded to the temptatiofi, 
his testimony must, however, be received with reserve, and 
w«iu]d require to be confirmed by circttmstanoes of some 
weight.' 

SECTION XXII. 

DEFORCEHEKT. { 

Deforcemeitt is the hindrance or resistance of an offi- 
cer of the law in the execution of his duty.*— -The person 
resisted must be a lawful officer, one of the regular and pro- 
per executors of that sort of diligence which is hindei'ed. 
Thus, if he be only in eunu of being appointed an officer... 
' as, for instance, a messenger, who has not yet found caution— 
or if he has been suspended from office, or, though alawfol 
officer, if he be meddling with a business which does not be^ 
long to his official duty, as if a sheriff-officer be executing | 

letters utider the signet, or a constable executing the sheriff's 
' precept, in all these situations deforcement is not comi^aitted. 
The rame seems to hold with regard to a private individual 
to whom a warrant has been specially addressed.' At the 
time of the resistance, the officer must be in the execution of 
something to which he is bound by his commission* Thus it 
is not deforcement if he is attacked in his own house, and 
has the letters of caption taken from him, or if he is met 
half-way upon the road, and is there stopped, and robbed of ' 

his diligence.^ It is not, however, indispensable that the 
first formalities of the execution be actually commenced at | 

the time of the hindrance, if the messenger have assumed 
his official character, and entered on his commission, being 
in near and immediate preparation to proceed to the first 
formalities, if he shall be allowed. Thus it is deforcement, 
if, when the messenger, bearing letters of caption, has come 
near the debtor*s house, he is met by a host of peo]^e who 
drive him off, on notice or suspicion of his errand ; or if, in- 
stantly on entering the debtor^s field, with a view to poind 
his cattle, he is assailed and driven off, before he can even be- 
gin to read the letters.^ The officer, at the time of the re- 
sistance, must be proceeding in a formal and legal mander. j 
This includes several articles of duty ; and first, the officer j 
must notify his quality as a servant of the law, which is 
sufficiently donci in the case of messengers and constables, 

1 1 Hume. 383. « Id. SW. » IbkL \ 
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liy the display of blazon and battm, the known badges of 
thehr commission ; this, however, is .not indispensable, if the 
officer be personally known to the party.^ The officer must 
notify that he is - acting officially, unless it appear that the 
opposers were aware of his errand. He must shew his war* 
xant, if required by the party; but be is not bound to part 
with it, or put it out of his own hands.' In. the case of re- 
▼enue-officers making seizure of smuggled goods, it is a suf- 
ficient notification if they announce aloud that they are 
King*s officers, and make seizure of the goods in the King's 
name ; though e^en this is not necessary, if it appear that 
the opposers knew their quality and errand.^ It is not de**. 
forcement if the officer is^ resisted in acting illegally, .as,. for 
instance, in executing letters of caption on a Sunday, or after, 
seeing a slst or suspension of them ; or in poinding goods at 
night ; or in breaking open doors to poind, without letters of 
op^A doors ;^ or if the warrant on which he proceeds is CiC 
faeie illegal or informal.^ But it is no defence that pay« 
ment was tendered to the officer on the spot, unless he had 
a special power to receive and discharge the debt. In cases 
where the officer may be resisted, the party is entitled to do 
nothing more than is absolutely necessary to stop him, and, 
if he proceed x6 acts of outrage, he may be pdnished for the 
assault and injury.^ To constitute deforcement, the vio- 
lence used must be done with the design of resisting the pro- 
cess of the law, and it must be so considerable as, with aper- 
•on of ordinary firmness, to have that effect* Thus it is suf«> 
ficient if the officer is assailed and beat off with stones or 
other missiles, though without bodily injury ; or if arms 
are exhibited by his opposers, and he is forbid access to the 
house ; or if the debtor is forcibly taken out of his hands 
after having been apprehended.^ The officer must be actu- 
ally hindered ; if he persist and accomplish his object, the 
opposition is not deforcement, but only an attempt to de- 
force, or an assault.^ In like manner, it is not deforcement 
if the violence takes place after the diligence has been com- 
pleted ; or if the officer, after having abandoned his pur- 
pose, is met on his way home by another set of persons wh!o 
assail him, on account of what was previously done or at- 
tempted*^ On the other hand, it is clear, that, if the resist- 
ance has once compelled the officer to abandon his purpose,. 
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Ibe flffmee wHI not (e jmr^ hj vof tBbaef«flMl MbnMiii 
«f th« refractory partieB.^ Deforcement nay bv etimlilei 
in regard to tie ooncurreati er a«istanu of tli# oAea*v 
viiile Mm% bin in the diieharge of hie doty, foe libef arai 
eoBiidered ae the hands by whidi he acta, aad anymiyeei* 
tioB offered to then ie regarded hi the Mine Ugh! ai eppeeU 
tien to hianaelf. It is not material what ie die aatare of tfw 
\BfiA proeete wbleh ia prercnted frem being eanrled int9 
e&ct, whether leltera nnder the King's aigiiety or Ae pi«u 
c^ of a shoiff, or ev«n of a baiwa eottrt ; or whietber it 
Jaiale to the execation of diligenee, ae lettera of poiadfaig', e» 
of a mere summona, or of a w a ri'anrt to apprehend » erimi* 
Md. In the case of Costinet (>713,) H was feoad t»b* d»« 
fimement that a steward-eAoer was faindeied ft-oacb IvryJbg 
the mart-oow.* A nvmeroue and i mpw r t — t date ef casee 
aeifes from the vesistanee ef snragglora ta the seiBire of 
sftuggled gooddy or goods snspected to be surnggledv by eA^ 
eera of the caetoms or ezofte. 8uch eases are judged of m. 
tb* saase way ae where resiHance hi of^red to a meflsengf* 
er sberiffloiioer eiaecKting leg^ diligence.— All perseae eon- 
eeraed in tho eppesitioa are guilty, though they be nwt tiM 
parties against whom the officer ir proceedings and hare veC 
been indted by them f the degree of accession which shall 
be held suffident to inpiicato them, depends on the geneial 
prindpksi of wt and part applicable to all oflbncss.'--3#* 
ftmement is panished with imprisonment or ftne ; bat^ la 
eaeee where tiio messenger has been womded» er leaded 
Are^anvitf eioployed. transpertatioB is noa isnfieqnentky ia« 
fticted> 

Wltere the proseention Is at the instance ef the lord Ad^ 
locate, the messenger and his assistants, if lie bar any, are 
not only eeinpetent, b«t necessary witnesses. Where thd 
pNseoation is at the instance of the meesrager, it has been 
fbmid^ in one case, that it is no suflieient objection to an ac« 
deiant giring his testimony, that he Is a near rektien of Ae 
messenger.* The party who is the employer ef the isessenger 
has an interest in the escheat or forfeiture- of the pannefa 
meireabtes on oonyietion ; tbiswonld prehaUy net dis^aaHly 
him from being a witness, though it should certainly make 
the jury cautious In receiving his testimony«'.«.It ie not no* 

ilHain6»9M» t ibid. t Id. 997. «Jbid. 
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QMMijr t0 fndiiot lli* ofiMv^i oommWoB, to -pnw ihm hm 
iftMBt 6ttc«r of ikm law ; his mth to thatefl^t i» tofloleiift! 
JIfy bowwrcrv tha CMwriasion b« tibatted oi&r and ptoduoed, anf 
anliannidity m it will be fatal ta the cbmrge, Tfani, in tha 
«Ma of Cteafaam ■nd otban^ (18^0 foi^ defordng a waten 
bi^lie^ the indictnent UbeUed <n tha aot appainting tha bailie^ 
aadsaft ^esth. that ha had bean xagularly appointed'; bnt aa 
it turned out, upon emnination of the documenti that th# 
appenitmant waa by one, instead of tvre jastices, whidi the 
acb veqaired, it wae held by the Lord Joatioe-Glerfc Bey}^ 
thafr tha whala4liai|Fe, buad on that allfged regular appoint^ 
■MPt^muitiMl to ^ gcouadt^ 



SBGTION XXIIL 

HoBBtvo GOT Rioting signifies a tumulciievB assembkigB of 
»iMiiBhnr of pcpioBg for a violent purpose^ to thedistnrbaiiM 
qt tha publio peece^* The number of persons must be con- 
•ideMU% bat this* ii not the subject of any spedftc rule ; 
liMaMMigm of eewnty, fifty, and forty persons hare- been 
fifaalled on as amounting to a mob, and the indietments soa^ 
taiaad by the Coupt.^ Tbare.may Ite a eonvecatlon for anr 
ttnlsvfnl purpose which is not mobbing, as a secret assembiy* 
to coartrive the death of the King ; there not being, in thia 
4)Mey that appvebeosioii of violence to the neighbourhood whieh 
ie enential to- mobbing. This crime may be committed iiv 
doiBg a lawful act, aa executing a diligence, or searching foi' 
amaggled goods^ if it is dene with tumult and disorder.^ Ot 
coarse, tberelbra, it is mobbing if person» proceed tumuitu* 
qv^y to remove » nuisance^ instead of taking the proper legaf 
ipaasures for that purpose. The aMomblage must be a comm 
ibuUiitm for violenoe^ in defianoe-of authority, to the prejudice 
of others. It differSy tbenfore, from a casual affray or quarroF 
airiiing suddenly among individuals who hare no such hostile 
^ews against the peace of the neighbourhood ; bat it is suffi* 
ciant tkst a tacit confederacy have been formed after tiba' 
meeting : it is not necessary that the meeUng was called to- 
gether for the repress purpose of violence.^ It must be for 
aa object of primite ocmeem, as to liberate a certain criminal' 
from pnson, or to break down a certain inclesuro ; Hot if it* 
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b« for an object of jniUitf oonoern, m to throw apmi aH yil w wv 
or to break down ail indosttres, it is- not mdbbiog, but trai^. 
•on.^ It ii enough if there is a tumultoous assemblage for a. 
violent purpose, though no farther movement is made towaniv 
the execution of it. The guilt, of course, is increased whara» 
the assembly proceed to acts of violence, as the destnietiom 
of property, the injuring the persons of individuals, or oon<« 
•training and intimidating them* or the like.* 

A person may be art and part of this crime by assistaooO' 
or instigation, though not present in the tumult. PreBenos> 
in the mob, for a short time, from indiscretion or curiosity,- 
does not subject a person as art and part ; but a different 
decision will be given if the circumstances shew that he in« 
tended to countenance and abet the unlawful proceedings, as 
where a workman or mechanic is found in a mob at the dis« 
tance of miles from his house, and is proved to have gone 
with them from place to place, and to have been always in 
the throng of them, and without any pretence of a lawful 
errand in that quarter of the country.^ Accordingly, in the 
case of Forrester, (1831,) charged with mobbing and assauUr 
it was proved that he was in the mob which made the tumult,* 
but his accession to the assault was not established, and so; 
the jury found ; upon which he had sentence of nine months'* 
imprisonment.^ One who joins himself to a mob becomes art 
and part in all their criminal, proceedings, done in pursuance 
of the common design of the assemblage ; but not of such as< 
are taken up at the moment by detached parties, with whidi 
he was not present. In the case of Marshall and others, > 
(1824,) it appeared that a mob of lads. from Dundee attadsed. 
some country masons near that place, one of whom was kill- 
ed. It did not appear that there was any intention on the^ 
part of the prisoners either of committing murder, or of a&.' 
saulting the masons in a reckless and outr^reous manner ; . 
and the proof failed to Qz the fatal blow on any one of them,, 
while it clearly shewed that one blow in particular had oc- 
casioned death, and that the prisoners were present and hCw 
tive in the mob. In these circumstances, it was laid down: 
by the Lord Justice-Clerk Boyle, that the acts of mobbing' 
and assault were fairly chargeable on all the prisoners, wiib*> 
out distinguishing who actually committed them ; but that, 
the murder, whieh was the result of one blow, and not of a. 
succession of smaller injuries, and which did not appear tO' 
have been part of the general design, could be fixed only on 

1 1 Hume, 418i » Id. llOl t Id. 4Sl-a « Alison, 591, 
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the penon who sthiok tbe fatal blowl The priA>neft were: 
aooordinglf convicted of mobbing and aaaault^ ^ ' W here mur« ; 
der, fitfe-raising, stouthrief, or any other capital crime^. is- 
combined with mobbing, the prosecutor cannot, in the proof 
of such charges, resort to the latitude of the principle ad*' 
nitted' in the proof of violence committed under a charge of 
mobbing; that is, he cannot obtain a conviction of these. 
crimes by merely proving that murder, or fire-raising, were, 
eommitted by the mob, and that the prisoner was present in 
the crowd, and assisting their proceedings* Under such a 
proof he may obtain a conviction of mobbing, warranting the 
ii^iction of the highest arbitrary pains ; but for a conviction 
of -the capital crimot he must bring home the perpetration of. 
that offence individually to the pannel, just as if he stood 
charged with it alone.* ' 

The punishment of mobbing, at common law, varies from . 
imprisonment for a few months to transportation for life.' 

.Mobbing under the StaitUe-^Tht act 1st Geo. I. & 5, com.- 
monly called the JRiot AeU has considerably extended the com-. 
monJaw in regard to mobbing. This aofi contains two princi- 
pal provisions. (!•) ^7 ^^'^ provision it is made capital, if any 
pers(ms, unlawfully assembled together, shall riotously demo-, 
lish, orbegin to demolish, any church* dwelling, or out-house.^ 
This crime, is committed by tearing down the doors or win. 
dow.sashes of a house, if done by persons within the build* 
ing, but not if done by persons from without, in order to 
obtain, entrance. The destruction of statues, vases, and 
other exterior ornaments of the house and gardens, is not: 
sufficient. Nor does the act ^pply to the burning, or blow-, 
ing. up, of a houee.^ (2.) By the other provision of the Riot, 
Act, it is made capital, if twelve or more persons, being riot-, 
oualy assembled, shall continue together for an hour or up- 
wards, after being ordered, by proclamation fiom the lawful^ 
authorities, to disperse. The proclamation must be made, if, 
in a county, by a justice of peace, or by the sheriff, or under- 
sheriff ; if in a town, by the bailie, or other head officer, or 
by a justice of peace of the town : it is not sufficient if the 
proclamation be made by an ordinary constable, or peace- 
officer.^ The proclamation is in these words, or *' like in- 
effect :''.«<* Our Sovereign Lord the King chargeth and com- 



1 Alison, 525. s Id. 526. 8)Humc,4S^. 

.4 Thi« provibion is extended to m*f/«, 9th Geo. III. c 29, sect. 1 ; to «M-' 
nttfactories antl wtrehouseg, 52d Uea III. e. 130, sect* 2x and to enginetf 
vr other works b«loogiDg to coUieries, 56th Geo. 111. c I25j sect 1. 
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nni^eth aft powM ht&mg ammbM iiBBwdiftt^t»4lipeiM 
tlmnelyiei, tnd fmomMy de]Mwc to tluir lMliUftti«B% «r I6i 
tMr Ikiwful ImnneM, upon the pains. emtaaonA in, die a«t 
flMdto? ill the first y«r of Kiog George tfa« Fin^ lor pram 
iflgf tttmnlts end riotous mtmBaMieaiZ'JQoA save- th» Kiair.'' 
The gMng ot ikam osnunssid is osnaioBly oiUedL readingf thm 
JHM ^et It is not iisossury^ in ardsr is snthoriee pN>^ 
desmtlta, thet tk&nestingi^lisse proeeeded fie any foioeteHb 
aiteek upon perMNS or prepsrtf, vmth as woanding^ f tmmi km 
lag, or breaking into koows ; it is snffioia&t that thftpcrsaae 
be mniawfttNy^ rioloasly, and tttmnltuoealy asMmbled ; .tlMt 
il^ with sttoh oircomttanoes of forse, agitatisi^ and dtasetev 
as ace afcrming te tlie iieges, and amount to adistnriMBfe 
0f the pebKc peaeep And if they oontinne so asssidilsdy km 
an hour after proclamation, they are guilty of the. coital 
crime, though they have net attempted to coaualt any felon- 
ious outrage.^ The oapital crime is eenmutted. by aU win 
w<)re present when the proelasMtioii was made> (for aB such 
are presumed to bear it,) or wiio wer* duly i&fbeBBed of its 
having' been made^ and are in the meb after an honr fsana 
iti heSof^ made. The same is true of aH who hinder the pM« 
dmnacion from being made, and of all who continoe BBlais** 
Ihlly assembled, to the number of twekve, for an hoar aften 
•DCh hindrance, prorided thev are duly informed of it» Tktf 
set ihrther provides, that if the persons asaembled de noe 
cRsperse within an hour, the rasgistrate, or other awduxsi* 
lies, may a|)prehend such persons ; and if any ef theaa aae 
MiVtd in eonsequenee of their making resistance^ the effieere 
are indemnified, if they have acted with due humanity and 
discretion. The power of cheeking riotous prosesdingSy oC< 
omrse^ belongs to the magistrate at common law ; hot, in aA» 
dkibn to this, the above provisi<m entitles him to disperse • 
tnranltnens or menacing assembly ke^fw>e thtykam pwmttM 

Eitkhneein Mthlmff* 

It lias been held in England, that reselotiens passed at ar 
fbrmer meeting assembled a short time before in a distant 
place, but at which the pannel presided, he lumng also pre<r 
sided at the one in question, were admissible evidence to 
shew the intent of assembling and attending the meeting jn 
question ; and that a copy of these resolutions, delivered by 



tiM fttoiei to iIm vftaelB) and whfth c g r rw p w wted wftll ^dnm 
nAiidi tiivwifBtt9h«ard read from a written papor, iraa aii. 
MiniMo without produeing th« original.^ It was ^bo hM^ 
iv thtf sane ease, ^lat where large bodieaof men cameraarelu 
lug In regular order to the place of assemblage, H was oeoi:. 
pOMat to prove thnt, within two days of the time when ft 
took place, a nnmber of persons were seen drilling befbi^ 
4flj«*brBak at » place from whence one of these bodies esme, 
snd that parole eridence of t^ fnscriptions and devices on 
iMBners and flags was oompetenty witiiout prodocing the orf« 
glnals;' When the qneetien is, with what intent a numhar 
ef persons assembled todriU', declarations made by those a»- 
MmMed, and in the act of drilling, and dedarationr or 8tA> 
ikstiOBs made by them to others to accompany them, dedtfw 
svtOPf of their object, are admissible to prore the intent of 
the assemblage, and in general any evidence to shew that dte 
meeting caused alarm and apprehension, and that, in conse« 
quence thereof, information was given to the i^oper autho- 
iities.3 

SBCTION XXIV; 

]ri«BT-poAcai»«. 

Ir is provided by statate 57th Geo. IIH e. 90^ that if any 
pit ie u shun enti^ into any park, er other open- or inclosed 
groond, with tko design to take or kiU game er rabbits, or to 
wnist hk doing so, and shall be found there at night, armed 
with a gun, or other tensive weapon, he sfaali be held guilty 
•famisdemeanonr, and be panishatile with transportation ftr 
iev«a years. If any one of a party is armed, all who are 
with' him, knowhig &e fact, are within the statnte. It il 
not a sufficient defoaee that the parties had put down tfiefr 
arms and left them, before they were seen, if it appear that 
some one was there armed before the discovery was made«^ 
It is sufficient if the pannel ia tpen in the ground, though he 
)b only apprehended coming out of t/.^— By the same statute^ 
it is lawful for rangers, gamekeepers, &c. to apprehend of« 
fenderib and bring them to justice, whether they are fbnnd 
armed or not..— -The piraishment ^at has been nsualfy inw 
ilctod under this statute is imprisonment for a few months; 

By a subsequent statute, 9th Gtto, IV. c. 69, it xsprorided', 

ilRnMell.SeS. • Ibid. 
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that whiire penjDni arefoftnd in the ^roand, as More stated, 
$0 the number of three fir more together, and any one of them 
amged with a gun, or other offensive weapon, they shall be 
punishable with transportation for fourteen years. In the 
case of a single individual, it prescribes imprisonment for the 
two first offenctis, and transportation for seven years for the 
.third ; but where the offender offers violence with any offensive 
weapon to the gamekeeper, or other person apprel),ending 
him* he is punishable with transportation |br seven years, 
even for the first offence. . It is declared that, for the pur* 
poses of the statute, the word *^ game " shall be .deemed to 
include hares, pbeasantSi partridge^, grouse, heath or mooc 
ffame* black game* and bustards; — and the night shall be 
held to commence at the expiration of the first hour after 
sunset, and to conclude at tl^e beginning of the last hour be- 
fore sunrise. 



SECTION XXV. 

PBISOK-BABAKINQ* 

pRisOK-BESAKiva IS punished, as an offence committed 
against justice, by breaking a state of lawful custody. The 
pl4|ce from which the escape is made must be a proper public 
and established jail ; but whether that of a county, a burgh^ 
.or a barony, is not material.^ A bridewell, or house of cor. 
rection, would be considered a prison in this matter ; and the 
same would hold of the Edinburgh lock-up-house, it having 
been declared by the act for erecting the jail a part of the 
tolbooth pf Edinburgh. Escape from more temporary and 
occasional places of custody may be a crime, especially if ac- 
complished by violence, or attended with tumult, but it is not 
prison-breaking,' The mode of escape is not material, 
whether it be by effraction of the building, or by violence to 
the keeper, or by artful devictf , such as the usq of false keys, 
or by corrupting the jailor, or even by taking advantage of 
any opportunity, though not of the prisoner's own contriv- 
aiice» to leave the jail and escape. Thus, in the case of Rat- 
cliffe, (1739,) a person confined for a capital crime, it was 
held to be sufficient that he had left the jail when it was. 
thrown open by. the Porteous mob.' The breaking o>ut of a 
eell in a jail, wiUiout escaping beyond the walls of the jail, 

I 1 Hume, 401 s ibid. ' Id. 401^ 
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is not prison-breaking. ' In tbe case of GbiUie, (2d April, 
18S2,) the charge was, that the prisoner, having broken out 
of his cell in the third floor of the bridewell of Aberdeen, 
forcibly raised the flagstones of the third and second floors, 
and made his way to the first floor, where he was secured by 
the jailor, after a violent struggle, in which the latter re- 
ceived some personal injury. This the Court held not to 
amount to prison-breaking, the pannel not having made his 
escape, or even occasioned such an effraction of the prison as 
was necessary for escape.^ This crime may be committed by 
any prisoner, whether he is confined for a civil or a criminal 
cause, or even on a capital charge.* The state of custody 
from which the escape is made must have been lawful ; the 
warrant must have been granted by competent authority, 
and ea/aeie regularly ; but even though the custody is not 
lawful, if the escape is made with outrage, and especially if 
it is done by means of a mob from without, the act, though 
not amounting to prison-breaking, is punishable.' - If the 
warrant is apparently good, and not bearing any flaw on the 
face of it, the prisoner will not be excused for seeking his 
escape on account of any remote and less palpable irregula- 
rities which may have happened in the proceedings anterior 
to the application for the warrant, or even in the immediate 
course of process to obtain it, as, for instance, where a medt" 
tatiofugcB warrant has been granted on an irregular oath, or 
letters of horning have issued on a decree of the justices of 
peace : in such cases the prisoner must submit for the time, 
and seek his relief afterwards, in course of law.^ — The at- 
tempt to break prison is a relevant charge. In the case of 
Gallic, above referred to, the Court held that the circum- 
stances there set forth, as already mentioned, were sufficient 
to warrant a charge of attempt. — The punishment of prison- 
breaking, in modern practice, is imprisonment, unless it is 
aocomplished by mobbing or eztsmal violence, in which case 
a higher punishment may be inflicted. 



SECTION XXVI. 

RETURNIKO FROM TBANSFOATATIOK. 

Bv Statute 5th Geo. IV. c 84, it is enacted, that if any 
oifeiider, who shall have been sentenced to be transported, 

» Unreported. « I, Home, 401. * Id. 403.; ♦ Ibid. 
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<ir who ikall bam ngndd to tnmtport himMlf on cvUAa 
ooaditioniy shall be aftervrards at iarge within any part of 
hia Mig68ty*fl domimoas, without Mme law^ful oause^ he shall 
bo .bold guilty of a capital crime. It is of no consequenoo 
whether the paonel was actually sent to New South Walea, 
or jto the HuUuw or the Penitentiary, or nerer removed from 
ft jail in Scotland $ for in aU these cases he ii equally ondtf 
•entenoe of transportation, and liable therefore to the pains of 
(he statute.— It has been held in England, that where a pri- 
soner has agreed to tsaasport himself^ and has been prerented 
^y bad health, that impediment aoaonnts to a lawful ezouse.^ 
i^Tho punishment of this crimo has been hitherto apafiofll 
to transportation.* 

EMinm in Bstunung/rom Transpartaihn* 

In proving this crime, the prosecutor must of oourie com* 
mpneo with establishing the first oonviction» and its a^ica^ 
tiea to the prisonoc This is to be done by production of the 
OKtract of the eonviction, which proves itself, and proof by 
two poisons who saw the prisoner convicted or who saw him 
in jail under warrant of the sentence, and can prove its ap- 
plication to him. Having done this, and proved Uiat ^e 
pnonel was found at jarge in this country before the term of 
teansportation oapiced, he has done enough to obtain a con- 
vjotion* If the pannel has s^ny lawful excuse, as liberation 
£v.good conduct, or %b». like, which is somietimes the case, 
it lias upon him to prove it in defence, and remove thereby 
tha prasnmption which his appearance at h^ge« beOire the 
mvicmion of his time, is fitted to produce.' 



SECTION XXVII. 

IKVADIirO AMI} SLANSEaXVa JUDGES* 

To strike or hurt any judge whatever, when sitting in 
judgment, is a capital offence ;^ and to kill any of the Lords 
of Session or Justiciary, sitting in judgment, is treason.^— 
Any act of violence, insult, or disorder, the use of reproach- 
ful or threatening words, the challenging to fight, or the in- 
sinuating of mischief or revenge, or exciting others to their 
commission, if offered to a judge, either in or out of Ckmrt, 

1 1 Leacb, S9S.— 1 RusseU, 404. * Aliion, 559. > Id. 5G0. 
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Sending Thr^aSenii^ LeUer^ or Challenge. 1)6 

^tt.MMmat «f his Judieud .proceedings^ is a panishable of. 
ftoM.^ Aficordinjj^y;, ia the ease of Dunoan, (1827>) for 
• MukiQg a magiacrate of Edinburgh, on aocoont of a judicispl 
;proMediDg» the pannel was sentenced to six months' impri- 
8onment»^«»The elanderiag of judges, or speaking, or writ- 
ing of them, in abusive or libellous terms, on account of any 
thing done by them in their judicial capacity, is also an in- 
dictable offence, both at common law and by statute.' lu 
the case of Macmillan, (1831,) the charge against the pan* 
nel* of having written calumnious letters to the sheriff-sub- 
stitute of Fort-'WllIiam, in relation to a process depending 
before him, was unanimously held relevant by the Court.* 
In the case of Porteous, (12th March, 1832,) for writiag • 
threatening and calumnious letter to the sheriff-depnte tif 
Clackmannanshire, the prisoner pleaded guilty, and was smt- 
tenoed to be imprisoned for one month, to pay a fine of £29^ 
And to find security to keep the peace for ^ve years;^ 

SECTION xxvra. 



The denunciation of fire-raising, «r ether ataeaiovs 
ehlef, in writing, or incendiary letter, (as it is-ofosn oaUfld^) 
addressed and conveyed to the person who Is the «ljeet ef 
the threats, h a high crime, whether the writing be sigiui 
with the real name of the writer, or be anonyaMius, er be 
signed with a fictitious name. The punishamit of thiajerime 
is arbitrary ; transportation for life has been inflioted.^..» 
Even the verbal threatening of personal misohief, if vielmi 
and pointed, is punished, by obliging tho offender to find oaa- 
tion to keep the coroplainer free of harm, under such peaal* 
ties as the Court think fit.^ 

The sending a challenge to fight a duel is an indtotable of« 
fence, both to the sender and aeeeptot of it. The challenge 
must be serious and formal, and not mere hasty or intemper- 
ate expressions, or passionate words of defiance, even thtfii^ 
importing a design to fight, if these are not f<^lowed up wMi 
more deliberate proceedings.' 

It is doubtful whether posting a person, for aoC aoeeptini^ 
a challenge, is an indictable offence ; it is probaUe, that it 

1 1 Hume, 405. « Syrtie, 980. • !«40, c W%. 
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might be charged ag an aggraFaUon of the crime of tending 
a diallenge. In the case of JM^Kechnie, (14th July, 1832,) 
the priioner waa charged with sending a challenge, and alao 
with breach of the peace, by poiting, for not accepting it ; 
but the prosecator did not insist In the latter charge.^ 



SECTION XXIX. 

FRAUDULENT BAKKRUFfC?. 

Fraudulent Bankruptcy is the wilful cheating of credi- 
tors by an insolvent person, or one who conducts himself as 
auch.*— The acts 1.621, c. 18, and 169G, c. 5, denounce cer- 
tain punishments against fraudulent bankrupts ; and the Se- 
questration Act, 54th Geo. III. c. 187, § 33, declares, with 
respect to any bankrupt sequestrated under it, '* That if be 
shidl wilfully fail to exhibit a fair state of his affairs, or to 
make oath, as appointed by the act, to the fairness or fulness 
of his disclosure of his means and funds, or to make a com- 
plete surrender of his effects and estate, he shall be consider- 
ed as a fraudulent bankrupt, and punished accordingly with 
infamy and other pains.*' The points to be established to 
a jury. are:.»l. That, by some alienation, abstraction, or 
concealment of property belonging to the bankrupt, the 
estate divisible among his creditors has been diminished. 2. 
That it has been diminished contrary to law, that is, either 
contrary to the provisions of the acts 1621, 1696, or the Se- 
.questration Act, or by such fraudulent alienations, as, from 
their importance, are reducible at common law. 3* That 
the bankrupt has been accessory to this dilapidation, either 
directly, or through the agency of others, whom he instigat- 
ed to join him in the design. 4. That these acts were done 
with a fraudulent intent, and in the knowledge that the le- 
gal rights of creditors were thereby unjustly invaded. 

At^resent, cases of fraudulent bankruptcy usually occur 
in regard to bankrupts who have been sequestrated, and who 
have embezzled their funds in contemplation of, or subse- 
quent to, that event. The circumstances founded on in proof 
of guilt are usually of the following kind :— Concealment of 
goods in the houses of neighbours or associates, or under the 
floor, or in the roof of the bankrupt's own house or shop ; 
sending them clandestinely away, under doud of night, to 

> Unreported. ' tiHuine,«09. 
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plaCMof ODBOealnieiit ; xndorting away Mils or bonds to fa- 
voiurite orediton, on the eve of bankra^itcy, and after insol- 
▼eocy waa known to the hanknipt $ alfenations to conjunct 
%n4 confident persons, in a state of Insolvency, contrary to 
the act 1621 ; setting off for America, Or the Continent, ^af- 
ter bankruptcy, with funds covertly realhsed out of property 
which legally belonged to the creditors.^ In the ease of No- 
ble, (1816,) the prineipal circumstance was, that he was 
taken at Liverpool with goods and money in his hands, to 
the amount of i£430, with which he was about to embark for 
America ; — be was convicted. In the case of Morison, (1817}) 
a sequestrated bankrupt, taken, in similar circumstances, 
with biUs and money to the extent of £650, was convicted.* 
In the case <^ Dick and Lawrie, (I6th July, 1832,) the libel 
charged the oeocealment of goods in contemplation of bank- 
mptcy, and with intent to defraud creditors, but it did not 
state that the goods remained concealed at the period -ci 
bankruptcy, or that the creditors were actually defrauded. 
This was held a sufficient charge of fraudulent bankruptcy.^ 

In addition to the charge of fraudulent bankruptcy, it is 
competent to indict the bankrupt for the perjury contained 
in his statutory oaths ; this was done in the case of Carter, 
1831. 

The punishment of fraudulent bankruptey varies from im* 
pcisonment to transportation, according to the magnitude of 
the o^nce. Infamy, and ineligibility for office, are, in every 
case, superadded. 

SECTION XXX, 

BIGAMY. 

BiOAMV is the wilful contracting of a second marriage dur- 
ing the known subsistence of a former.^— In the ordinary 
case, both marriages must have been by regular celebration, 
and not contracted merely by courtshjp and acknowledgment, 
or the like* If, however, the first marriage, though clandes- 
tine in the outset, hiis gradually assumed the character and 
consistence of a regular connexion, and the parties have liv- 
ed together invariably in that way for a length of time, and 
if the second marriage has been by regular celebration, it is 
probable that bigamy, would be held to have been committed.^ 

i Alison, 670-1. ' I Hume. 510. 8 Uareported, 
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Its A^oniir. 

The fim nuoviiga mast be Isirftil, wai. itlil mBiiltfiig;,' 
The crime it not eommitted, if tfae fint marriege wm ««« 
kwf«l, on aoeoont of near leiatioMhip^ adulter f, or the Uke ; 
er if it wet dinolTed by diroroe, (anlen the divorce waa ob- 
tained by the fraud of the acoieed, and n- afterwards eet 
aside $) or if the aoeoaed beliered, on reasonable grounds, that 
the fint marriai^e was disaoived by desth,^ In the case of 
Isabella Bain or Bell «nd John Falooner, (19tb July, 1|S2,) 
tbeeharge set fortln thaft the pannels had entered into a ma* 
trimoniU oonseuen with each other, ** both and each of ytm 
well knowing that the said John B^, the lawful husband of 
the said Isabella Bain od BelT, was still aliTo." An objec- 
tion to the idevanoy of this charge was stated on the part 
of Falooner, inasttuch. ae it did not set forth his knowledge 
that Bain r^mahud Ae Unofui mfs of BeU^ amd waa nol <A*- 
voreed. This objection was sustained.*— .It is of no conse- 
quence that the Mtfom^ marriage is ▼itious and exceptionable, 
asy for instance, inoestnous, or adulterous, provided it hat 
been regularly cdebrated.' 

The second spouse and the priest are art and part of the 
erime, if they knew of theaubsistence of the former marriage. 
The witnesses, also, are art and part, if they concealed the 
former marriage from the second spouse, or from the priest, 
who were ignorant of it. It is undecided whether the pre- 
sence of the witnettes at the ceremony will implicate them, 
where all concerned are apprised of the true situation of 
things.^ 

The punishment of bigamy, at common law, is imprison- 
ment ; but, by statute 1551, c 19, confiscation of moveables 
and infamy are superadded. In modern practice, it is not 
usual to libel on the statute. In the ease of Isabella Bain 
and John Falconer, above mentioned, Bain was convicted* 
and imprisonment for three months awarded. 

Evidence in Bigamy, 

The extract of proclamation of banns, and the marriage 
certificate of the: clei^gyman, in r^;ard to both marriages, 
ought to be produced. The extract of proclamation, if it be 
regular^ proves itself, in the same way as the extract of a 
previous , conviction i but the application of it to the pannel 
must be estaUished by parole evidence. The clergyman, if 

1 Oth Geo. IV. c. 31, sect. 2?. « Unreported. 
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he be ative, must swear to his oenificate ; or, I£ he be dead, 
some one who knows his hand- writing must prove it, and 
this is to be coupled with the testimony of the witnesses who 
were present at the ceremony. If it be proved that the ex* 
tract of piwdamation or certificate has been either destroyed 
or lost, or never existed, then the next best evidence of which 
the case will admit may be received^ and #ill be deemed 8uf« 
ficient, arising from the testimony of the persons present at 
the marriage; or, if these are dead, of those 'who knew, by 
FOport, that the parties were married, and lived openly as 
man and wife;> In conformity with the general rule, it would 
seem diat the first wife ia an inadmissib^ witness against het 
hnsband to prove the first marriage.^ As the second mar- 
riage is null, there can be no objection to the admissibility of 
tbe second wife against the husband, but to render her un- 
objectionable, a foundation must be laid by proving the first 
marriage in the first instance* When both marriages are 
proved, and also the existence of the first wife at the time of 
the second marrii^, the presumption of law is, that the pan- 
nel was aware of tbe impediment to his entering into the se- 
cond contract ; and this presumption he can only elide, by 
shewing such circumstances as might, on reasonable grounds, 
warrant him in concluding that the first contract was dis- 
solved.' 

SECTION XXXI. 

CLANDE8TIWE MARSTAOE. 

Thx offence of celebrating clandestine marriages consists 
fa the contracting of marriage, or performing the ceremony, 
in a religious form, without the observance of certain parti* 
cul^TS required by statute.^ These particulars are twofi^d ; 
.—(1.) The first is, that the celebrator of the marriage must 
be .a clergyman duly authorised by the church, that is, one 
who is regularly called to the pastoral functions within Scot, 
land. The crime is, therefore, committed, if the celebrator 
be a deposed minister of the Established Church, or the pas- 
tor of an Episcopal meeting, whose orders are not from an 
English or Irish bishop, or who has omitted to produce and 
record his orders, or to take the oaths to Government.* Hut 

1 2 Hume, 349.— Burnett, 433.— Tbe lame rule holds in England :— 1 
Hale^693.— I East, 469.— 1 Russell, 207. 
s Alison, 510-1. • I66i, c 34. « 1 Hume, 464, 
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no Grlminalitj attacbas to a member eitber of tbe Engliab, or 
any other dissenting church establishment, if be be in orders, 
and subject to no disability, according to the forms of hia own 
persuasion. Of course, the crime is committed, where the 
celebrator, as usually happens, has no pretensions to the Gha« 
racter -of priest or pastor, but is a mere impostor, who has 
audaciously assumed the office of a cleigyman. According 
to the custom of Scotland, mairiage is valid, as a ciyil con- 
tract, by the mere exchange of the matrimonial consent. 
There is nothing illegal, therefore, in a magistrate^ or even 
a priFate individual, being called upon, in a civil capacity, to 
witness the interposition of that consent ; the irregularity 
begins if he goes a step farther, and officiates as a clergyman 
iRTOuld, by praying on the occasion, pronouncing the nuptial 
benediction, reading the service of the church of England, or 
the like.^— (2.) The second particular required by law, to 
opnstitute regular marriage, is the previous procUunation of 
banns— and thia holds, whatever may be the quality of the 
person officiating. In a cbaige, founded on the want of this 
requisite, if the prosecutor proves the celebration, and that 
no certificate of banns was produced, he has established his 
case, and lays upon the acciued the burden of proving that 
proclamation was duly made. If a false certificate of pro- 
clunation have been produced, this will ordinarily be a suf- 
ficient excuse to the clergyman ; but if he be privy to this 
wrong, he is not only punishable for the irregular celebra- 
tion, but, according to the extent to which he has gone, may 
be considered as art and part of the falsehood and abuse of 
trust by the session-dexk, for which that person is punish- 
able. It hardly appears that the celebrator will be exculpat- 
ed by the mere false affirmation of the parttesr without pro- 
duction of a certificate, (to which alone he onght to trust,) 
unless he can prove that he was truly over-readied.^ 

These appear to be the only statutory modes of the ofiTence ; 
but the common law seems of itself to be adequate to repress 
some of the higher abuses of this kind, if they are conducted 
in such a manner as to bring them under any of the other 
and larger denominations of crime. Thus, in the case of 
Craighead, (1750,) it was a separate article of charge, and 
was laid on the common law, that he had assumed a ficti- 
tious name, and the character of clergyman, and under these 
had married and given certificates of marriage.' 

Certain penalties are denounced by the statute against the 

i 1 Hume» 469. * Id. 4M. * Id. 467. 
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parties and witnesses in clandestine marriages ; but the ce- 
lebrator alone has ever been pAsecuted in a criminal court. 
The punishment of the celebrator is that prescribed by 8ta< 
tute, viz. banishment from Scotland for life, but in some 
cases imprisonment has been awarded, with a shorter period 
of banishment. 



SECTION XXXII. 

INCEST. 

Incest is the crime of carnal intercourse between per- 
sons within certain degrees of relationship. The forbidden de- 
grees are those contained in LevitieuSf c. xviii. ;^ viz. Parent 
and child ; grandfather and grand-daughter ; brother and 
'Slater, whether uterine or consanguinean ; nephew and aunt* 
whether by father or mother ; uncle and niece ; father and 
daughter-in-law ; son and stepmother ; father and step« 
daughter ; husband and wife*s grand-daughter, either by her 
son or daughter; brother and brother's wife; tho-e afe 
doubts as to brother and brother's widows husband and/t'v- 
inp wife's sister ; there are doubts as to husband and dead 
wife's sister ; woman and husband's nephew by his brother ; 
man and grand*aunt by affinity. Illicit commerce with two 
brothers or sisters is not incest, but it is pro^^ably co^isable 
by a criminal court. With regard to bastard relations, in« 
tercourse between a mother and son is incest ; but it seems 
to be otherwise in regard to the more distant degrees. It is 
essential to the crime that the accused knew of the relation- 
ship ; but if he alleges ignorance, it lies with him to prove 
this defence* The proof of actual intercourse must be as clear 
as in cases of rape. The guilty paramour may ba adduced 
as a witness, .as in any other case of foeitiscrtfiilnw, but such 
testimony is to be relied on with caution. The punishment 
of incest is capital. The attempt to commit the crime is 
punishable arbitrarily.* 

Sodomy and BeaiiaUty are capital crimes. The attempt to 
commit these offences is punishable arbitrarily.' 

t ld67. c. 15^ 1 1 Hume, 446-^ * Id. 40DL 
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SECTION XXXIIL 

HIGH T&EA80K« 

High Tbeasow includes all offences more immediately 
directed against the person and goyemment of the king, and 
which amount to a yiolation of the allegiance due to hhn.^ 
The English law on this subject was substituted for the Scot- 
tish, at the Union : it rests chiefly on the statute 25th Ed- 
ward III. c. 2.— (1.) It is high treason to '* compass or ima- 
gine*' the death of the king,^ The crime is therefore com- 
Joitted, not only by killing the king^ but by conceiving the 
purpose of doing so. Such purpose must, however, be ma- 
nifested by some ooeri oel, established by suflident proof. 
The following overt acts are sufficient to demonstrate the pur. 
. pose :-— To assemble, and consult on the means of killing the 
king, though no resolution be come to ; to instigate or en* 
oourage any one to take away his life ;^ to compass or intend 
anff bodilp harmy tending to the death of the king ;* tomaieh 
with a warlike force against him ; to fortify a place to resist 
his power ; to take measures to imprison him, or to depose 
him from the throne ; to enter into a conspiracy to levy war 
against him, to compel him to change his measures ; to so- 
licit any foreign power to invade the realm.^ A writing not 
published or uttered, if purely speculative, and without re- 
lation to any treasonable-, practice in contemplation at the 
.timoy is not a sufficient ov«rt act. Tke rule is different in 
.Y^gard to an unpublished writing which has relation to an 
existing or contemplated .treasonable act. A published writ- 
ing which argues for the lawfulness, not of killing kings In 
general, but of killing our king in particular, upon grounds 
applicable to the situation of the country, seems to be a suffi- 
cient overt act.^ Words spoken against the king, without 
relation to any particular design, as curses, or invectives 
^against him, or even threats of mischiefi do not constitute 
an overt act ; but the case is different if there be an act or 
deed to which the words refer, and which they serve to ex* 
j^lmaJ With regard to the queen and prince, the compass- 
ing or imagining their death is held to be demonstrated on*, 
ly by direct attempts to kill them, and not by the more re* 
mote acts applicable to the king.* (2.) By statute 36th Oeo. 



1 1 Hume, 61& t S5th Ed. I II. c 9. > 1 Hume, 614. 

Id. 519. • Id.S20. 



1 1 tiume, fii& t 85tb Ed. ill. c 8. 

* 36th Geo. III. c. 7, made perpetual by 57th Oea III. c. 6. 

» 1 Hume, 511. « 1*517. » 



■■^^"••''•^•^■B 



High -7Vm«0R« las 

'II r. t. 7* the eon^Mting or hitc&diiig to dtpoie tlu kiag,— • 
or to kry war wiUiio the mUm, to eompd a change ef mea^ 
fliiiei, or oonatratn ParUwaent,— or to move any foreign 
power to ioFade the realm, are sabsfeantire acts of treason* 
These aoie, ae has been alraily aeen^ are aho tiiAeient ov«rt 
aets, on a dbai^ of oompaasiog or intendiag the knig*li4eath. 
(S.) It ii treason to lery war against the Icing within the 
reahn^'as by assembling an armed force against his power ; 
or by 4 mtiltitBde, though not in warlike array, proceeding 
illegally to esecute sone enterprise of pnblio concern. Un- 
der this description falls an insurrection for refbrmlng the 
established law, religion, or p<^tical constitutioB of thelaiid ; 
an insorreotion to obtain redress of national grieranees, whe* 
thor real or imaginary ; to pull down all prisons, and'conrts 
of justice; to throw open b& indosures; to raise all wages 
4if labour ; to hinder the collection or payment of all taxes. 
The bonstmction is diiferent, where the object is of a ^Mcial 
and local kind, and does not inyolve any general plan c^hos- 
tility to the state^ as to throw open a certain common, to 
pull down a certain jail, to hinder die execntioa of a certain 
criminal.* It may be obserred in regard to these constmc- 
iire modes tof lerying war, which have no immediate relation 
to the person or go<remmeat of Ae king, Itiat the bare oon« 
iipiracy to. engage in them it not an olrert flct at eompaning 
the king's death, as it is where the intended war is to de- 
throne or restrain the king, or to have any power orer him.' 
(4.) It is treason to adhore to the kin|f s enemies within the 
realm,* as by sending them provisions or warlike stores, giv. 
*ing them inteUigence, taking an oath of fealty or allcgiahee 
jto them, or the like«^ It is not a treasonable adiierenoe to 
4Msi8t prisoners of war in this coantry to^capa, het it it. an 
indictable offence at eonnnon law.-* The iidherenee .may ha 
by aid and comfort giTon to the enemy, «iiher wtttot the 
realm iii^ dtewhere. It seems not to be mattriid whether the 
acts of adherence aie committed diseetly agaiaat the kiag*k 
forces, or against his alUes carrying on war.agsintt - the «om- 
jnon enemy .^ (5.) It it treason to violate tha qneeuj die king^s 
oldest daughter unmarried, or the wife of the king's ddeit 
eon, whether with or withont thehr content.* (6.) It it trin^ 
ton to coonMrCeit tiie great or privy t^ ^ or the tealt ap^ 
pointed by the Artidet of Union to be 4ept in Scotland ;^® or 

ifSthEcl.lII.c.1 < I Hume, SeS^ s Id. 50S.7. 

* S5th £(mi.c& 6 1 Huine,9fi7-6. * Ibid. 

* ^ Foster, p. 220, Mo. IS. b sstb £d. III. c. 9. * ifaU. 
^ 7th Annej c. SI. aeet* SL 



1114 Hiffh Tfeasm* 

to forge th« tigii»ttanixa], priry signet, or privy seftl.^ (7.) It if 
trMson to kill the ohaneelJor, treasurer, or certain judges in 
Bngland ;' or any of the lords of Session or Justiciary in 
Scotland, sitting in judgment.^ 

In treason there are no accessaries, either before or after 
the faet, but all are principals.^ Treason may be committed 
•by all persons who owe allegiance to the king ; and under 
that description are included all natural-bom British sub* 
jects, and all aliens, while residing here at peace.^ 

Trial for treason is conducted according to the forms of the 
English law. It is. competent to any commission of oyer and 
terminer, Issned in favour of sedi persons as bis Majesty may 
appoint, under provision that three of the lords of Justici- 
ary be in such commission, whereof one to be of the quorum. 
Jt proceeds npoa a bill found by a granA jiiry» aoco^ing to 
the forms of the law of England. The petty jury, or assize 
to try the cause, consists of hoelve persons, instead of the or- 
dinary number of fifteen. By statute 6th Geo* IV. c. 22* 
the counties of Scotland are united into certain districts in 
regard to trials for treason, and in regard to the retnm of 
jurors by the sheriffs for such trials. 

. The punishment of treason is drawing on a hurdle, hang^ 
ing till dead, beheading and quartering, forfeiture of move- 
ablei| honours, and estate for ever, and corruption of blood.^ 



Evidence in High Treaeon* 

By the law of England, in ordinary cases, the testimony 
of one credible witness is sufficient to warrant conviction. 
But in cases of treason, iufo witnesses are necessary.^ If, bow- 
ever, the treason is to be established against the prisoner by his 
accession to two er more overt acts,, it is sufficient if there is 
one good witness to each overt act. In such- case^ however, 
•the acts must be of the same sort of treason, so as to cohere 
in some measure, and strengthen each other. Thus, if one 
witness swear that a letter was written to provide arms for 
Hn attempt on the king's life, and another, that the 
prisoner lay in wait to kill the king, both these 'Overt acts of 
compassing the king's death are sufficiently proved. But, if 

1 1 Marjr, St. 2. c. 6.»>Fon]i«rIy, certain offices against the coin were 
treason : but this has been altered by statute 2d WilU IV. c. 31.— See be- 
fore, p. 151. 

s 26lh Ed. III. c. 2i^ » 7th Anne. c. 21. sect. 8. « 1 Hume, 535. 

a Id. 534. » Id. 64i. 7 7th WUU III. c. SL 
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one witnesf swoar that th« pri«oner lay in wait to kill th* 
king, and another, that he cruised at sea, under an enemy'' 
oommisftion, this is not sufficient, because the one is an act o^ 
oompassing the king's death, the other an act of adherence to 
his enemies. In all cases, minor and collateral facts, though 
of great importance to the matter at issue, may be proved by 
a single witness, as, for example, that the prisoner was a 
native-bom subject, and not an alien ; that he was at a par- 
ticular plaoe^ at a particular time ; that be was dressed or 
disguised in a particular manner.^ It appears, therefor^, 
that the £nglish law of treason ha» been brought to precisely 
the same standard as the Scottish law, in regard to ordinary 
crimes, viz. that each charge must be substantiated either by 
two direct witnesses, or by a chain of circumstances^ each 
link of which may be substantiated by a single credible testi- 
mony. — In regard to direct attempts to kill the king, the com- 
mon law of England as to evidence has been restored.* In such 
a case, therefore, conviction may proceed on the evidence of a 
single wiUie8S.'-~No evidence is receivable of any overt act 
not specified in the indictment, but if it tend to establish sucK 
overt acts as are specified, it may be received to that effect.^ 

Miiprition of Trtfofon.-— Alisprision of treason is the being 
in the knowledge of an act of treason, and failing to reveiS 
it to some judge of assize, or justice of the peace. The of" 
fender will be held as a principal, if the concealment is ac^ 
eompanied with any probable circumstance of assent, as, tha 
receiving and comforting a traitor, or the like*^ 

SECTION XXXIV. 

SEDITIOir. 

SsDiTioir comprehends all those practices, whether by 
deed, word, or writing, or of whatever kind, which are suit- 
ed and intended to disturb the tranquillity of the state, to 
produce public trouble and commotion, and to move the sub- 
jects to the dislike, resistance, or subversion of the establish- 
ed government, and the settled order of things.* It is dis- 
tinguished from treason in tfiis respect, that it does not aim 
at direct and open violence, either against the laws or the 
life of the sovereign, but at the dissemination of such a tur« 
bnlent spirit as is calculated ultimately to produce such vio- 

1 1 Hume, 540. f 39tb Jipd 40tb Geo. III. c. 03. 

> 1 Philips, 150. 5th Ed. * 7th WiU. UL c 3.— 1 Hume, 543. 

• 1 Hume, 551. « Id. 553. 
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Iraoe.' It li extremely difficult to define with precision in 
what sedition consists, becanse it is evident that the seme 
langoage or publications which are calculated at one period 
to stir up immediate dissension, may be diffused at another 
without any danger. The particular situation of the ooim- 
try at the time is, therefore, always to be Uken into eonsi- 
^deration, in judging of offences of this kind. It is undoubt* 
edly sedition to maintain that the power of the Crown, of the 
Lords, or of the People, has become overgrown, and ought, at 
«11 hazards, and by illegal means, to be retrendied ; or to 
exhort the people to constrain the legi^ture by illegal 
means, as by refusing to pay taxes, or by assembling toge- 
ther to elect a new parliament ; or to revile and scoff either 
at the royal person, or either branch of the legislature, in 
fluch a manner as is calculated to excite ultimate rebellion. — 
Sedition is sometimes nearly connected with mobbing.* The 
riots produced by the embodying of the militia in 1797, were 
all charged as mobbing and rioting, aggravated by being con- 
nected with a design to prevent the execution of a public 
iaw— The punishment of sedition is, for the first offence, fine 
or imprisonment, or both ; and for the second, the same, or 
banishment, for such time as the Court shall appoint.' 

The establishment of seditious societies, or the administer- 
ing or taking^of unlawful oaths, or engagements towards any 
seditious or mutinous object, is punishable with transporta- 
ition for seven years.^ The admviitUnu^f of an oath towards 
the conunission of treason, or of any capital crimei is punish- 
able with death ; the taking of such oath is punishable with 
transportation for life.^ Under both these statutes, if the 
pannel pleads that he was compelled to take the oath, such 
plea will not avail him, unless it appear that he gave infor- 
mation of the oath to a justice of peace, or one of the se- 
cretaries of state, within fourteen days after taking the oath. 
Societies are declared to be unlawful, the members of which 
take unlawful oaths or engagements ; or where the names of 
some of the membersor office-bearers, or persons forming com- 
ndttees, are kept secret from Uie society at large ; or where 
there are dvrisi<ms or branch-sodeties acting separately from 
each other.^ Meetings for the purpose of military exerdse, 
without Ifi^al authority, are ujolawful, and persons attending 
ench meetings are liaUe to tcanspoi'tationior s^ven years,^ 



1 Burnett, 259. » See before, p. 167. 

s 6tb Geo. IV. c 47.— The publication oTbUttpheniT, or of ttatementt 
denjingthe exlalenoe orattribatet of God, or the authority of^o Holy 
ScriptuMt, is a cogninble oflbao^ and paniahabl^ with fine and impruon- 
ment— 1 Hume, 568. 
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CHAPTER 11. 



CRIMES CONSIDEEED IX REFERENCE TO THEIH 
INBIVIDUAIi CIRCUMSTANCES, AS SET FORTH 
IN THE CRIMINAI/ CHARGE. 

We have now explained the- nature and qualities of the 
diffet^Dt crimes to which evidence has to be applied. Bat 
it is necessary to observe farther, that iAieindnidual circtim- 
Hances of crimes must be taken into view by the jury, as 
well as their general qualities ; in other words, the evidence 
mast be applied to those qualities which distinguish one tiet 
of the same kind of crime from another, in the same way as 
it is applied to those qualities which distinguish one speciet 
of crime from another. A prisoner is called to answer, not 
for having committed a crime generally, but for having com- 
mitted a poftitutar act of crime, in a certain way, and at a 
certain time and place ; and in order to warrant conviction, 
therefore, it is neeessary to prove the commission of that acf, 
together with tho various circumstances' which' have been 
alleged and set fonfa in the charge, as distinguishing it firmn 
all other acts 6f the same kind. Thus, for instance, in a 
ease of murder, though it should be snffieiently proved by 
the evidence that a murder had been committed, and that 
the prisoner was the perpetrator of it, stiH, if it appeared 
that it had been committed under circumstances differing 
materially from ^ose set forth in the chai^e-^iud no set 
forth' in order to distinguish the act from all others — the 
prisoner would be entitled to acquittal — ^Before entering far. 
ther into -tiiis part of the subjeor, it will be necesiary to give 
some Account of t^e libel, in whidi the charge i« contained^ 
and also of tlhe modifications which may take place on it in 
the course of the trial. 



SECTION I. 

CIIIMIKAL CHA&OB, OR X.TBCI'* 

Tbbre are two kinds of libel i--4ndij9tmeiit« and Griminal 
Letters*-- 'An indictment, in point of form, is an address to 
the panpely in namtf of the prempcutor, narrating Uie charge 
against him^ and concluding for panishment ; and it is sub- 
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scribed by the prosecutor : — '* A B, you are indicted and 
accused at the instance of G D, his Majesty's advocate, for 
his Majesty's interest, that albeit by the laws of this, and of 
other well-governed realms, murder is a crime of a heinous 
nature, and severely punishable. Yet true it is," &c., and 
then the particulars of the act are set forth. In this form 
of procedure, the pannel, witnesses, and assizers, are cited 
under the authority of letters of diligence, which pass under 
the signet of the Court, — a warrant to prepare these letters 
being obtained by an application to the Court at the instance 
of the prosecutor.^— The style of criminal letters is similar 
to that of a summons in a civil action. They proceed in 
name of the King, and set out with a salutation to maoers 
or other executors of the law ; they narrate the charge made 
against the prisoner, and conclude with his Majesty's ufHif 
or command, for summoning the person accused, witnesses, 
And assizers, in order for trial. Criminal letters pass the 
signet of the Court, under a warrant obtained on the applica- 
tion of the prosecutor. ^.^By custom, the process by indict- 
ment belongs exclusively to the Lord Advocate, as public 
prosecutor, though the party injured may have his name as- 
sociated with his lordship's as joint prosecutor. The form 
of criminal' letters is adopted where the private party pur* 
sues, which must always be with concourse of the Lord 
Advocate. Generally an indictment is used where the of« 
fender is in custody— criminal letters, where he is at large % 
bot this rule is not essential, nor always observed.^ 

The form of setting forth the criminal charge is the same 
in these two kinds of libel — namely, a syllogistic form. The 
leading proposition, or mojor^ states the appellation of the 
crime meant to be charged, or, if it have no proper name, 
describes it at large, and characterises it as a crime that is 
severely punishable. The minor proposition avers the pan* 
nel's guilt of this crime, and supports this averment with a 
narrative of the fact alleged to have been committed ; and 
the condutum infers that, on conviction, he ought to be 
punished with the pains of law applicable to his offence. 

Major Proposition.'^lihe libel is laid on common law 
where the major proposition makes reference simply to the 
laws of this and other well-governed realms, without parti- 
cular allusion to any statute. Under this form, however, 
the prosecutor is not precluded on the trial from referring to 
«tatutes, and availing himself of their provisions as to the 

« 2 Hume, 153. > Id. 154. > M. 154-5. 
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crime cb&rged. It is usual, however, in present praetio^y 
nnd is more eqnitablei when advantage is meant to be taken 
of a statute, to libel upon it expressly, by stating the words 
of the enactment, and this is more especially true, where the 
statute is one of modern date, and introduces any thing to 
the prejudice of the pannel, and beyond, or at variance with, 
the common law. It is done in this form, after the appeal 
to the common law, ** And more particularly, whereas by an 
act passed in the 49th year of the reign of his Majesty King 
George III. chapter 14th, entitled, An act, &c. it is enact* 
ed,'* &c. and here the words of the enactment are recited.^ 
A libel drawn in this way contains a double charge,-i-of a 
crime at common law, and of a statutable crime ; and to this 
the jury must attend, in considering the application of the 
prooif. In some cases the charge is laid entirely on statute, 
'without any reference to common law. It may be remarked, 
that the major proposition does not set forth the special pu- 
nishment of the offence, except when a statute is libelled on 
which assigns a special punishment. 

Where there is any doubt as to the nature of the crime, 
as, for instance, whether it is theft or reset, the practice is to 
set forth both of these crimes in the major proposition^ and 
to charge the prisoner, in the minor, alternatively, as guilty 
of one or other 'of them. In this way, a verdict of guilty 
may be obtained, whether the crime appear in evidence to be 
thdft or reset. Where the doubt lies between two crimes of 
the same generic kind, the usual course is to charge the 
lower denomination absolutely, and subjoin the other cir- 
cumstances as aggravations of it. Thus, in a case of parri** 
tide, the charge is in this form i~-J* Murder, etpedallywhen 
committed on the person of oneU own parent.** The funda« 
mental crime, and the aggravation, aire thus kept distinct, 
and the prisoner may be found guilty, of the former, though 
the latter should be found not proven. In this way, like* 
wise, circumstances may be charged which aggravate the 
principal fact, though they do not raise it into a crime of a 
higher denomination. Thus, assault may be charged in this 
form :— <' Assault, eepeeiaUif when eommitted to Ae ^ution 



1 Id the cue of Williatn Hardie. (24th January, 1831,) chnrfred under 
)Oth Geo. 1 V. c. 38. with having discharged a loaded gun at John Bollet. 
whereby he was seriously wounded to the eAision a' bia blpoii. the in- 
dictment, in libelling on the statute, did not quote the whole section 
founded on, but a part of it only ; and some of the Judges having express* 
ed doubts how far the litiel in such circumstances was good, the Lord Ad- 
vocate paoMBd from the statutory charge, and adhered simply to that at 
common law.— Unreported. 
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0/ UoU^ and dt^n^^r ^ifl^Si** and theft may ba ebarged :^ 
'•' Thefp, etpedaUsf when eomndUed by a pertan habUe andre^ 
jmte a thUif»*\ In such cases, a failure to prove the aggra^ 
vating quality does not affect the principal cbaige. The case 
is different, where the aggravating quality is not charged as 
a separate matter, in the form above mentianed* but as an 
inherent portion of the fundamental fact, as whero the 
charge is '^ AsaauU vfith intent to ravish.'* Accordingly, in 
such a case, it has been found, that a verdict, finding guilty 
of the assault, but not guilty of the intent to ravish, is bad,^ 

Several criminal acts may be chaj:ged in one libel, if they 
are of one clasa and general description, or, though of diffei^ 
ent kinds, if they have a natural relation as parts of one 
story^ as robbery, deforcing officers of justice, and jail-break. 
ing. Sometimes charges have been combined in one libel, 
though little, if at all, connected.'.-Several pannels may be 
charged^ upon the same libel, for the same fact or set of facts* 
But if it appear that any of them are thus subjected to dis- 
advantage, by being deprived of the evidence of the others, 
tho Court will separate the trials.^.— Several pannels may be 
charged in the same libel with separate crimes, provided 
there is a connexion between the pannels or the crimes* 
Thus, on the same libel, A may be charged with theft, and 
B with resetting the stolen goods* 

Minor Prop(mtion,w»^Th» minor proposition sets out with 
a general affirmation of the prisoner's gnilt, and this affirma* 
tion it then proceeds to substantiate by a narrative of the al- 
leged criminal act. This narrative is called the stibsttmp* 
tion. 

To make a good subsumption, it is necessary that it nar« 
rate facts which amount to the crime of which the prisoner 
is said to be guilty* ^hus, if the charge is robbery, and the 
subsumption relate facts which amount only to theft, the li- 
bel is bad.^ It seems to be sufficient, in certain cases, if the 
facts amount to a lower crime of the same class, for instance, 
if they amount to assault, where the charge is hamesucken $ 
or culpable homicide, where the charge is murder ; provided 
the prosecutor restricts his charge to the lower species oi 
crime.^ 

It is farther necessary that the subsumption give such a 
specification of the manner, time, and place of the alleged 
criminal act, as may distinguish it from all others of the same 
species, and inform the prisoner sufficiently of what is to be 

1 S Hvme, 449.--Syine, 137. > 8 Hume, 171 <S. » Id. 175. 

■^ Id. 181. 6 Id. 184 
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pporad agaimt him— «It raust speeify the manner in whidi 
the act wat done. In robbery, for inatanoey the thing* takniy 
and the sort of violenoB, mnst be stated. This is not neoes* 
saryin cases where the foct cannot be ascertained, as in fire- 
raising, where it is often unknown by what contriyance, or 
in what part of the buildingy the fire was raised \^ in child, 
murder, where the nature of the Tiolence is frequently un« 
known ; and in some other cases of murder, where, frOm the 
progress of decay, or otherwise, the body is so much disfigur- 
ed, as to make it doubtful in what manner death was oeca« 
siened.'— Where there is doubt as to the weapon used in the 
murder, an alternative may be introdueed of '* some other 
instrument to the prosecutor unknown.*' In housebreaking, 
likewise, after stating the manner of entry, as it is under, 
stood to have taken place, the alternative may be introduc- 
ed, ** or by some other means to the prosecutor unknown.*' 
This is meant to guard the prosecutor against the risk of in- 
accurate information as to particulars which do not affeet the 
substance of the charge.— The perton injured must be set 
forth, especially in the case of crimes against the person, such 
as assault, or murder. This is dispensed with, where the 
fact cannot, from the nature of the case, be ascertained, as 
in the murder of an unknown stranger, or in piracy commit- 
ted against a foreign and unknown vessel.' The same rule 
holds as to all crimes which have any relation*to persons, as 
bribery, subornation, bigamy. In these, there must be a 
specification of the persons with, or against, whom the pannel 
acted.^ In a charge of theft, the person, out of whose pos- 
session the stolen goods were taken, must be specified. Though 
usual, it is not, perhaps, essential to specify the proprietor of the 
stolen goods* It is the state of p<»8ff«iton that qualifies the theft, 
and tluit being set forth, the act is sufficiently distinguished.^ 
.^The nature of the things stolen must be specified. Where 
the articles are numerous, this is sometimes done in an inven- 
tory attached to the libel, and to which the libel makes re*" 
ferenoe. In a charge for stealing cattle, it is sufficient to 
specify the kinds of cattle stolen, as horses, oi^en, &c., and 
the number of heads of each kind.^ In a theft of money, it 
is sufficient to state the sum, <^ or thereby ;" and the spe- 
cies of money generally. It is not necessary to affirm how 
much was taken in bank-notes, and how much in coin, but 
simply that these were the two kinds of money of which the 
sum consisted.^ Watches are sufficiently described by their 

1 2 Hume, 192. * Ibid. > Id. 199» 

«ld. iDa »Id.20a » Id. 802. 7 Ibid. 
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metal, as gold, ailrer, Ac ; bales of cloth by the qaalityi as 
voollen cioth, drugget, shalloon, &g. ; and, in such a case 
as the latter, the words are sometimes introduced, i' or other 
the like goods/* which is intended to guard the prosecutor 
against any trifling inaccuracy in the description of the goods. *- 
In fire-raiaing, riot, and such like crimes, a greater latitude 
is allowed to the prosecutor in describing the property stolen 
or destroyed. In such a case, it is sufficient to state that the 
whole furniture, books, and clothes, or greater part thereof, 
contained in the house of A, most of which were the property 
of B, were stolen. In cases of such a nature, the guilt does 
not attach much to particulars, but consists rather in the 
general train of proceedings, in which the theft, or destruc- 
tion, of the special effects is an incident only.' On the other 
hand, forgery, bribery, perjury, subornacion, and some others 
of a complex and delicate nature, must be set forth with a 
full detail of the material circumstances of the fact.^-^Not 
only must the manner of the crime be «et forth, but also the 
place and time* It is only by being informed as to these mat- 
ters, that the prisoner can manage his plea of alibi^ which 
depends on a comparison of places and times. — The place must 
be expressly mentioned, and not left to be inferred from the 
other circumstances set forth.* It is enough, if the place be 
described with as much precision as the circumstances of the 
situation will allow, and so as not to embarrass or perplex the 
pannel.^ It is not necessary to mention the parish in which 
the place is situated, if the place is a noted one, or is other- 
wise sufficiently described.^ The rule as to place is relaxed 
in cases where the specification of that circumstance is im- 
material, or where it cannot be known to the prosecutor with 
certainty. In cases of forgery, for instance, it is not neces- 
sary to mention the place where the impressions were thrown 
off, or the signatures attached. It is otherwise with regard 
to the place of uttering, which is an overt act, and that which 
completes the crime of forgery, and brings it within the cog- 
nisance of the law.^ The same observations apply to the 
crime of writing and uttering an incendiary letter.^ A charge 
of reset is sufficient, though the goods are stated to have been 
received at some place to the prosecutor unknown $ because 
the crime of reset consists in the posteuion of the goods, 

1 2 Hume, 204-5. aid.205. 

' Ibid — In regard to forgery, it is provided by statute 2d andSd Will. 
IV. c. UZ, § 3, that it is not necessary to set forth in the libel a copy of 
the forged writing, but merely to describe the same in such a way as would 
be suflScicnt to sustain a libel for theft. 

4 2 Hume. 209. 6 id. 213. « Ibid. 7 Id. 214. ^ M. n% 
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«nd the place of rebeiying is not xK^terial.^ From the nattirdi 
of the crime, indulgence is given in charging the place in acts 
of piracy.' The rule is also relaxed in crimes which liave ft 
series of proceedings, from the whole of which the offence is 
inferred, as, for instance, cases of treason, consisting in open 
and continued hostility.^ A charge having relation to the 
pannel*s character, or course of livelihood, as a charge of ba- 
bite and repute in theft, requires no specification of place.-^ 
The charge as to Ume is now generally extended to ft period 
of three months, being laid as for one of the days of a certain 
month, or of the month immediately preceding, or of the 
month immediately following.^ Relaxation is allowed, iii 
charging time, in nearly the same cases in which it is allow* 
ed in charging place.^ In reset, it is sufficient to state the 
time of the theft, and of the discovery of the goods in thd '^ 

paunel's possession, without specifying the time of his receive 
ing them.^ Latitude in charging time is allowed in the case 
of a servant or store-keeper pilfering, occasionally and at in- 
tervals, the goods under his charge ; in Cases of forgery, so 
far as regards the fabricatum of the forged writing ; in cases 
employing a tract of time ; and in cases where a consider^ 
able period has elapsed between the perpetration of the crime 
And the triaU In the case of Alexander Grigor^ (Inverness, 
87th April, 1832,) the libel charged, inter alta^ the theft of & 
certain article, ^' on one or other of the days of one or other * 

of the months of April, May, and June» 1831, or at some other 
Hme in the course of the year 1831." On an objection by th^ 
pannel to this latitude in point of time, the charge was limit- 
ed to the three months specified.^ 

By statute 1592, c. 153, all criminal libels must contain 
a charge of art and part.^ This charge includes all the leas 
immediate degrees of > guilt in which one is involved who is 
^concerned in occasioning, preparing, or facihtating, the crii. 
minal deed, or in approving of, or ratifying it, after it is done. 
It includes also all assistance and interference in the act it- 
self, at the time of perpetration, by which the peraon thus 
concerned is not an accessary, but a principal offender. ^^ It is 
applicable, moreover, even to the case of a simple and indi. 
jrJsible act, exe6uted, and so charged in the libel, by one per- 
. ■•. : ■■ ; ; ...:'•■ 

1 2 Hume, 217. > Ibid. » Id. SlT-ia 

* \n this form, ." In so far as, upon Monday the 5th day oi NoTember, 
1832, of on one or other of the days of that month, or of <')ctob er immrdi- 
.^te^ i;ur«ce(ling5 oir of December immediately ioUowing, within *fae house,*' 
dec. . 
» 2 Hume, 221. o Ibid. 7 ld.292.S. ^ Unreported.: 

. » Said to be a coriuption of the Latin phrase, ar^«M0y»nwaA 
i0 2Humtf,225. • ^^ 
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aon only, without a)iDpany or astistanoe ;^ and in raoha 
it warrants oonviction, though it should turn out that the 
deed was not done by the pannel, but by another at the 
pannel*8 command.' The prosecutor is thus secured against 
all such Tariations of his proof from the libel, with respect to 
the manner of doing the deed, as do not alter or take away 
the fundamental fact charged.^ Under the charge of art and 
party the prosecutor is freed from the necessity of setting 
forth the mode of the pannel*s accession, or the detail oi dte 
I»resumptiona4igainst nim. Thus, with regard to a crime 
committed by a number of persons, it is sufficient to relate the 
■ubstantial fact) and pharge it alternatively against the pan- 
nels, without setting furth» with respect to them sereraUy^ 
how they are art and part, or from what drcumstanoeS'thdr 
oonoem in the deed is inferred ; they are sufficiently accused 
of the crime, by a general charge of art and part, of what* 
ever kind their accession may ^^ The charge of art and 
part is made at the outset of the minor propositiony— ^' Yet 
true it is, and of verity^ that you, the said A B» are guilty 
of the foresaid crime, actcnr, ot art and pa^tJ*^'^ This chaxgeis 
a|>plicable to every libel, even though lidd on a British statute 
creating a new offence.^ 

When several offences are charged in one libel against se^ 
vera! persons^ th^ ought to be duly separated in the narra- 
tive, so that each pannel may know with certiunty what he 
is accused of.^— <At the dose of the minor^ warning is given 
to the pannel of the articles to be produced in evidence against 
)iinu These are sometiases inserted in MH inventory, to which 
the libel bears reference.^ 

Cofic/t<rion.i*->The condoaionof the libel is in these terms : 
«—*< All which, or part Uiereo^ bdng found proven by the 
verdict of an assize, before tiie Xiord Justioe-Oeneral, Iiord 
Justice^Glerky and Lords Commissioners of Justiciary, yoo, 
the said A B, ought to be punished with the pains of law, to 
deter others from committing the like crimes in all dme com- 
ing." The meaning of the weeds, << or part thereof,*' is, that 
,the pannel shall be convicted on evidence of such parts of the 
libel as shall be relevant to establish his guilt.^ . .The paips 
concluded for are simply << the pains of law^*' the determiasb 
tion of these being, of course, &e province of the Court. 

aSHume,SSt. » Id. fi8a--See below, p. SOU 

* 2 Hume, 836. 4 id. 2Sr. 

s Tbi§ charge wst»1n fmncr pracHoe, repeated at the etoie of tbe nrtnoT 
proposition, but thia ia now diapensed with by atatute, 9th Geo* tV. c..8d, 

• SMume,«gt ^Id.SIO.. BSeebefbre^PtM «SHume,Sfl* 
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JfODIFiCATIOV OF LIBEL* 

SvCB) then, m the nature of the criminal charge npoa which 
the prisoner is brought late Court. It is proper, however* to 
vemark, that the charge^ as it stands in the libel, may, ia 90mm 
respects, be modified in the course of the proceedings ; and to 
th^ modifieatioBs, where they occur, the jury ought carft* 
fully to attend. . 

Where the libel contains serenl charges, or several paa« 
nds, the Court, if they see cause, may parcel out the Ubel^ 
«nd proceed to the trial of as many df ih» jirticles, or pannels, 
in the first instance, as they may think proper, reserving the 
others for trial af terwaids. The prosecutor, in like manner, 
may depart from one or more of the charges against one or 
more of the pannek^^ and proceed with his proof as to .the 
others. Thfis, it sometimes happen^ in cases of theft, that 
the prosecutor departs frsm his cliarga in regard to certain 
«f the alleged stolen articles, and insists as to the oUiefS. In 
the case of Alexander Aiartin, (14th July, 1824,) the tibal bov* 
• charge, inter oHa^. ef stealing a number of coins contained 
in a small bag. The person from whom the property had been 
taken, in giving^ his Oridence, pointed out several of the coine 
produced as not havtngbelonged to him, and thereupoa Uie 
prosecutor limited hia charge to the remainder.^ Where one 
charge of a Hbel is found irrelevant by the Court, the prose* 
cutor may either erava a desertion of the diet, which bias the 
effect of delaying the trials or he may proceed to trial with 
the remainder of the libel, provided the escisioii of the iner 
levant parts has not impaired the relevancy of the remaining 
chargee. Where a Ubel contains a charge of a. crime at com^ 
mon law, and of a statutable crime, the |»rosecutor may abani- 
don either of them, and insist on the odier; and the Coart^ 
in like manner, if thqr think the statute inapplicable, may 
•£nd the statutable charge irrelevant, and sustain the chargi 
at common law. In, libs manner, where a crime is charged 
with aggravations, the prceeeutor may depart from the ag^ 
gravatimis, and insist merely as to the nnaggravated crimsb 
In some cases, the prosecutor is entitled to restrict his chaige 
and conclusions to a lower crime than that set forth in the 
libel, provided it be ef lih* samo (jpeoerio kind** Thojy it it 

c_ t Uarepoctsd. f3HuBM^194. 
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settled, that, in a charge of murder, he may restrict the libel 
to a charge of culpahle-homicide. The reason of thig is, that 
the pannel is bound to prepare himself as to all the degrees 
of guilt in the matter libelled, of a kind inferior to the charge 
set forth. ^ It may be added, that the prosecutor is likewise 
entitled to restrict the pam» of law ; that i8, in a case punish, 
ed capitally, he may abandon the capital punishment, and in* 
•ist fo^ one of an inferior kind only, it being left to the Court 
to detennine what that inferior punishment shall be* Where 
a statute it libeled on, he may depart from the capital and 
statutable punishment, and yet adhere to the statute with 
respect to t^e description of the crime, and other eircumstan. 
ees of the charge.* 

Generally speaking, the. prosecutor is not entitled to alter 
6r amend his libel at the bar, without the permission of the 
pannel.' In some instances, amendiuents, by way ofreUenek* 
ment^ have been permitted, without the consent of the pan-^- 
nel. In the trial of Edward M'Caffer and others, (Glasgow^ 
September, 1823,) the prosecutor moved, before the pannele 
pleaded to the indictment, that the words, <* parish of Gor. 
bals and,*' in the description of the locut delicHy should be 
litruck out of the indictment. This was allowed. In the 
case of Philip Murphy and others, (Glasgow, September^ 
1826,) for robbery, the words, '^ a native of New Zealand,** 
"Which formed part of the description of the person robbed, 
were allowed to be struck out.* In the case of Henry Gillies, 
{Glasgow, September, 1825,) for hamesucken, the pannel*» 
copy of the criminal lettertchtirged the act to have been done 
** with your hands,*" which, it was argued, must mean the 
hands of the officers, to whom, by their style, the letters were 
addressed. The prosecutor moved that the words, *^ with 
your hands,'* should be struck out of the libel, and to thiathe 
Court acceded.- But as it appeared that a second charge in 
the libel (in which the prisoner w0s said to have struck *^ in 
manner above tleseribetP*) would have been destroyed by this 
fetifenfehment, the prosecutor ultimately moved for a deser* 
tion of the diet.^ In the case of John Law, (13th July, 1824,) 
for falsehood and fraud, an eggrjn'atiun was charged of pre* 
TiOus conviction, followed by imprisonment ^* in the tdbooth 
^ Edinburgh." The prosecutor moved to have these last 
words struck out, as the imprisonment had, in point of fact^ 
taken place in the bridevdell of Edinburgh. This amend* 
inent the Court held inco^lpetent^ but only on the ground 

** Ibid. A Unreported. 
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that an interlocutor, finding the h*hel relevant, had been al* 
readjr pronounced.^ 

It is necessary, alto, in reference to the charge as it «tands 
in the Kbel, to keep in view the nature of the panneVs plea, 
and of his special defences, if any are proponed for him. The 
pannel*8 plea must be either guilty or not guilty. Where the 
^ea of guilty occurs, the case is not now, as formerly, remit- 
ted to a jury, but sentence i» forthwith pronounced by thtf 
Court.' In pleading not guilty, the pannel is not always to 
he understood as denying the whole allegations of the Jibel. 
Thus, in a case of murder, he may plead not guilty, and yet» 
admit the homicide^ but with the addition of self-defence aa 
a justification of the act, by which his plea, taken oomplezlyy 
Is, not guilty of the crime libelled.^ The pannel may plead 
guilty to certain charges of the libd, and not guilty to others $ 
and in such a case» t£e prosecutor may either rest satisfied 
with the plea ef guilty, so far as it goes, or proceed to prov9 
the charges that are denied. Where a crime is charged with 
aggrmTations, the prisoner tnay plead guilty of the crime, and 
not guilty of the aggravations ; and the prosecutor, if he 
thinks, proper, may go to trial in regard to the latter. The 
prisoner, however, cannot plead guilty of the aggravationsr 
and not guilty of the crime, because tiiie former are merely^ 
aippendages of the latter, and can have no existence apart 
from it. Where the pannel has a special defence to main*^ 
tain, the particulars of it ought to be stated to the Court, 
immediately after he has entered his plea of not guilty to the 
charge, and where a written defence has been given in, it 
lalls to be read by the elerk of Court at the same stage of 
the proceedings. It sometimes happens that this statement 
of the pannel has a eonsidenible effect on the charge, as set 
forth in the libel. la the case of William Drover, (Glasgow, 
ifanuary, liBSl,) for the murder of his wife, the libel charged 
thftmilrder to ha^e been committed, at a certain time, by 
beating the deceased, but said nothing of previous ill-usage. 
in his written defeiioes, the pannel denied the murder, and 
added, that he had nivw, at any timSy heen guilty ofmaUreaim 
ing his wi/e. Under thio statement, the Gmrt held it com- 
petent for the prosecutor to prove previous ill-usage, though: 
this would not have been competent simply upon the Ubel.^ 

1 Unreported. > 0th Gea IV. c. 29, sect 14^ 

^^ Humei SBe« f Unreported. 
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SECTION III. 

PSOOr OF THE CIRGI7HSTAKCES OF THE eBXME, AS 
BET FORTH IH THE LIBEX« 

With thaw exf^anations aa to tho nature of thoUbe}, anil 
ibe modifieationt which may' take plaee on it, weinroceed to 
consider the proof of the ^rtitiular circumstances which the 
libel sets forth, in order to eharacterise thoaodividnal set 
cfaargad.. 

1* ilfinmrr.—- And' first, the manner of the crime, tis 
lihargeflr in diO libel, - must be proved.^ If the ofaarge set 
ftrth that the person murdered was killed by shootingf, and 
if it appear that he Was killed by poison, no conviction can 
ftiUow> in- the case of Go wans, (Olasgow^ Januarys 1B31,) 
tho.pSBEel was charged with culpable homitidft,''coaitiitted 
by liamfyridua drivinff of a coach Along the poblicroad* ^Un« 
dor this diasrge, the CouH held that it was not sofident toe 
piovB that tho crime had been commrtted in consefuenee of 
. the pannel havitag uAen the ttrmff Mdeqfihe rgud,'m pswsihg 
otheir .carriages. The pannfel was acquitted.^ Where th^ 
xnanner^f commixing the act is charged altemath9ly> as in 
a ca^ of .mordeivsaid to have beenoommitted with « bind* 
geon, or aome'othte weapon to the prosecutos unknown j tbo 
benefit of that alcematlte is, of conrse^ allowed tothe prose* 
oator in his proof.* In'the caseof Vallinoe, (1826|,)'lbs theft 
by housebi«aking, the Hbel charged the pannelwiUi- unlock* 
fsig the door of a shop, ^ by means of the key l^reb^ wAt^ 
foit had prebimuif ttokn^ or otherwise to. the prosecutor 
unknown/' The proof established that the key was kffi In 
ih* ihot% on theOutsidO^ '&fter it had been locked V but die 
Co^rt held that this- was fadificitot for conviction, under the 
f^temative^ '* otherwise to the prosecutor vnknowm'* The 
pannel was oonvioted.^ ' ' 

;) Where m material discrepancy exists betibeen tho ebaigo 
and tho proof in-negarfl to the penon injured, there ctfn be no 
oonvictidn*' In the trial of John Hannay, (1806^) for the 
murder of. MarionvEobson, described in the libel as daughter 
of John Robson, ^ Istei wrigki in West^^roft of Lochmtton,*' 
it appeared in evidence, that John RobsoQ was not a wright, 

1 By the manner qftke crime U to be iindentood the inherent and tub- 
•tantial qualities of the act Ute^f. In so ftr as regards the mode of the 
pannel's accession to tbe act, some variation is allowed to tbe prosecutor* 
under the charge of art and part— See below, p. 201. 

s 2 Harney S07» 9 Unreported. « Alison, S8&. 



bm a tailor f and that he had never worked aa a wrifj^ti Tha 
protecutor thereupon oonsented to a verdiet of not gnUty.^ 
In thecaie of MThenon, (1624,) die person muffdered waa 
deMiibedJo the libel as <^ Alexander Baridaon^ Mniryer at Dar. 
tulich, in ihe pan9h <^ EdinkeUig^ and shire ^ M^fin.** It 
appeared in evidence that Davidson had been a sawyer at 
J)arti»]icb9 in the pari^ 0/ ArdeUtcky and akire of Nairn* 
The prisoner iras, consequently^ acquitted,' In the case of 
Afurray, (1826,) tried for ifape, the person injund was set 
forth in ike libel as C* Urquhart, ^ daughter ef^iand ihen^ 
and i|Ow, or lately, residing with Alexander Ui^hart," &o. 
It appeared, that, at the time hbeUed^ she had ju>ti been resid* 
log. with Alexander Urqubart,but In a neighbooiingparish* 
The prisoner was aoqnitted.^ In the case of ^oho Ferguson, 
(I6th May» 1631,) tried 'for the murder of an infant child^ 
described in the^Ubel as the ill^tiwate child ef Marion 
Hepburn^ it appeared in evidence, that 'the mother's name 
was not Marion Hepburn, but Ehpeth Mamie Hepburn^-* 
Ifonie being her maternal grandftitber's surname, and bomi 
by her on that asoount. The prisoner, was, accordhii^y» a0» 
qoifited.^ Inthecase6fGraniandothera^(1817,)thepri8Qnen 
were chaigad with aasscultiog a person of the name^of To* 
4hie; 'but, before geSng to proof» the prosecutor discovered 
that UUB man's name Was not Tochle, but<TocA0r/h» there* 
wfom. moved foff a descSrtion of the diet«^ Similar judgments 
havo be^n- given in cases not inferring personal injury^ 
Thus, in the case of Gillies, (1828,) charged with having 
raised from the^grave the body of '^ RdUna Maonjei), daugh* 
ter. of Archibald' Macneil, ootton<«8pinner,''-<-4t having ap* 
peered on .the proof, that the girl*s name was iiot Robina« 
but Arohibuty a eontraction for Arehibinay and that ,she had 
been christened' by that name, the Court directed an acquit- 
taL^ In the case of Bobert Gillies, (28d May, 1831,) tha 
prisoner was charged with having uttered a forged deposit* 
leoeipt, by presenting it for payment* or << causing and pro* 
coring the same to be presented by wme pereon to ihe protO' 
cutor unknouMu** In the course of the trial, the person who 
uttered the receipt was adduced, and examined on the sub* 
jeet, as a witness for the crown. In these circumstances, it 
was pleaded to the jury, on the part of the pannel, that as the 

1 2 Hume, 197. ' IbicL 

' s Ibid.— Baron Hume remarki, la regard to this case, that the detlma* 
Hon Wat wrong In a transient and temporaiy circumstance onlr, which it 
was not essential to set forth, and that toe case was, thereroie, not so 
strong aft that of Hannay. • 

4 imreported. • 2 Hume^ 1S7. « Alison, 40t* 
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prosecutor had libelled the uttering as done through an tin* 
Hcnown persoft^ he was not entitled to tubstantiate his chai^^ 
hy proving that it had been done throu^^h a knotcn persoiu 
'The Lord Justioe>Clerk Boyle, upon this ground, directed 
an acquittal, and the jury found the utteringnbt proven.^ — In 
a case of theft, if the libel charge the goods to have been stolen 
while in the possession of A, and it appear that they were 
stolen while in the possession of B ; this variation is fatal to 
the charge. If the libel specify the owner of the stolen 
goods, and if it appear that they were the property of a dif* 
ferent person ; this, it is probable, will also secure the pri» 
■oner's acquittal.' In the case of Fraser and Mossman, 
(1810,) the stolen goods were libelled as the property of 
i^ohn Jtndertany but appeared, in evidence, as the property 
of John Anderson and Company* On a verdict of guilty be« 
ing returned to that effect, time was allowed to the pannel 
to state objections in arrest of judgment ; but, owing proba- 
bly to an arrangement between the parties, the point was 
not argued.'— Any material difference between the goods, at 
described in the libel, and as appearing in evidence, will be 
fatal to the charge ; as, for instance, if it appear in evidence 
that a ffold watch was stolen, while the libel charges the theft 
of a nlver watch. In the case of Wright, (1808,) the libel 
charged theft frbm a carrier's cart, of a parcel, ^* addreised 
to Jamet Bttdge^ merchant in Anstruther." In the course of 
the proof, it appeared that the parcel stolen had been ad« 
dressiBd (by mistake) to John Badges merchant in Anstru- 
ther ; and, therefore, did not correspond with the parcel de- 
Bcribed in the libel* The prosecutor, in consequence, gave 
up the case, and the jury, of course, acquitted.'^ In like 
manner, if the libel charge the theft of a certain quantity of 
wearing apparel, and it appear in evidence that the articles 
etolen were bed and table linen, the prisoner will be entitled 
to acquittal.^ In some cases, the libel charges the theft of 
certain articles, ''and other tbe like goods." This has the 
effect* in favour of the prosecutor, of guarding against any 
trifling inaccuracy in the preceding more special description 
of the goods ; as, for instance, in a charge of stealing a quan- 
tity of drugget or terge^ the goods stolen might not properly 
fall under either of these appellations, and yet be so near 
them in quality and texture, as to be distinguishable only 
by persons skilled in such matters.*^ It is not, therefore, to 
be understood^ that under the words, ^^ other the like goods^'' 

1 Unreported. > 2 Hume, SOL aibld^ , 
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t1i6 prosecutor is entitled to introduce into his proof any 
thing but what has a close affinity with the articles specially 
described.^ 

' It has been already remarked, that, nnder the charfj^e of art 
end part, the prosecutor is secured against all variations of 
his proof from the libel which do not affect the substance of 
the fact itself, but only the mode of the pannePs accession to 
it.* Thus, if the pannel is charged with having committed 
the crime alone, and without assistance ; and if it appear in 
(evidence, either that he had the assistance of others, or that 
the crime was committed by others with bis assistance, this 
variation will be sufficiently supported by the charge of art 
and part. If the pannel is charged with having cummitted 
murder by shooting the deceased with a pistol, and if it ap.^ 
pear in evidence that he had an associate in the business, who 
did the deed, while he watched at a convenient distance* to 
prevent interruption, this will be sufficient to convict the 
pannel ; because here there is no variation in the fundamental 
fact, the murder of a certain person by shooting; the variation 
is in the mode of the pannel's accession, and that is provided 
for by the charge of art and part.' In like manner, if the 
libel charge John and James with murder, and relate the fact 
as having been done by John, who stabbed the deceased with 
a sword, ^hile James assisted and held his hands ; though it 
eome out on the trial that the fact was otherwise, inasmuch 
as it was James who stabbed the deceased with a sword^ 
while John held his hands, still the indictment is good to 
convict both John and James, for still the substance of the 
accusation — the murder by stabbing with a sword— is true, 
and both pannels are guilty thereof art and part.^ 

2. Piaee. — But, besides proving the manner of the crime, 
the Place also (or Loeua Delicti, as it is called) must be prov* 
ed, as set forth in the libel. Thus, if the libel charge a mur- 
der as committed on A B, on a certain day, in the city of 
Edinburgh, and if it appear that on the day libelled A B was 
killed by the pannel in the town of Haddington, no convic* 
tion can follow.^ In the trial of Skelton, (1812,) for several 
acts of robbery, one act was set forth as committed on thet 



1 2 Hume, 205. fl See before, p. 1934. 8 2 Hume, 228, 236. « Id. 238. 
' S Id. 207<— In like manner, if the crime is charged to have been eom^. 
mitted at the house of M, the property of A B, ia the county of EaU Ixh 
thian, (by mistake for Mid Lothian,) and if it is proved to have been com.' 
mitted at the house of M, the property of A B, in the county of Mid Lo- 
thian, the jury must acquit, because two places, though of thesame name, 
which aie proved on the record of Court to be situated in difftirent couo- 
ties, cannot be held to be the same place,*^ Hume, 308L 
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Si^h Street of Edinburgli, near Ae kead of the FlethmArket 
CloMk The person robbed swore, however* that he was as* 
saulted inthin the head or mouth of that close, and 'in thefirktt 
tommfM stair ffiere. The Lord Advocate, in cotisequence, gave 
up the oase.^ In the case of Barbara Wilson, (18S7») charged 
with the murder of her child, by administering tome poison- 
ous etnff to it in a dote in Saltmarket Street of Glasgow, it 
appeared that the stnff was given to the child on the pave» 
meni of the broad Oreet called Saltmarket Street itself. The 
advocate-deptite) in consequence, gave up Uie case, and the 
jury found not proven.^ In the case of Daniel and Caroline 
liOgue, (Glasgow, January, 1831,) the pannels were charged 
with having stolen a pocket-book from the person of Alexan- 
der Cricbton,^* in Bridgegate Street of Glasgow, and at or 
neat that pan of said street which is situated near Gooseduba 
Street.*' Crfchton, however, swore, that wheQ his pocket- 
book was taken from him, he was standing in ihe mouth of 
GoMedubi Street* The jury, under the direction, of Lord 
MoncrdfF, found the libel not proven.' In « casc^ of mur- 
der tried at 'Glasgow, (1818,) the crime was charged to have 
been committed ** in Jamaica Street of Glasgow ;'? but it ap« 
peared in evidence that it was committed in ArgyU Street^ 
and oppMite to the mouth of Jamaica Street, whioh opena iiv* 
to Ai^gyle Street. The pannel was acquitted.^ lu the case 
of Dewar, (1828,) the prisoner was charged with retetting a 
quantity of iron within the premises occupied by<himaaa. 
foundry *< situated at SUverfieid, Yardheads, Leith.!' It was 
proved^ on the part of the prisoner, that the foundr|r waa ne< 
eituated on the ground of SUv^eld, but on the other, side of a 
small stream, and at the distance of several hundred feeti 
£rom it. The Lord Justice-Clerk Boyle laid it down to the 
jury^ that as the foundry was not described in the libel as 
bang in, or on, but at Silver6eld, it was enough for the pro-* 
secutor to shew that it was in the immediate vicinity of Sil« 
▼erfield. The jury, by a majority, found the. pannel not 
guilty.' In the case of Corbet, (1828,) the pann^el was 
charged with wilfully shooting at, and wounding a boy in 
the wood called Straiton Dean, on the estate of Vogrie. The 
prisoner brought evidence to shew that the wood in which 
the boy was wounded is called Slruckon Dean, and not Strait- 
on Dean. The Lord Justice-Clerk Boyle stated to the jury^ 
that no objection of this kind^ arising out of a mere difference 

1 2 Hume, 210. a Ibid. « Unreported. 

< Referred to in case of Corbet 1828.— Syme, 84a 
»Synie,285. . 
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6f pronunciation, could l>e iiuBtalned. If it had beoi prtfreA 
that there was a Serai ton Dean on tome other part of the 
estate of Vogrie, it would then have been a case nialogona to 
that df a crime charged to have been committed in one street^ 
and proved to have been committed in another street of the 
^me town. The jnrj returned a rerdict of guihj.^ 

It sometimes happens in cases of theft, when a part only 6f 
the exposed property is taken away, that the place of the crhne 
becomes doubtful, in consequence of the remaining property 
having changed its situation, before the theft is detected^ 
Thus, for instance, if a charge is made for stealing certain 
she^'from a flock on the farm of A ; and If it atppearin evi- 
dence that, before the sheep were missed, the flock wins driven 
off by the owner of it to the farm of B, tind kept there for 
some davs, a doubt would arise as to whether the fSann of A 
was the place of the theft ; and that doubt would be stro&getf 
or weaker according as it was more or less probable that the 
crime was committ^ on the farm of B. In the chse of isow 
bel MaCmillan, (Glasgow, January, 1831,) the pannel was 
charged with having stolen certain articles Of wearing ap« 
parel/rdf» a green adjoining to a house in Johnston. It ap« 
peared in evidence!, that a quantity of dothes had* been laid 
ont upon the green, on the day libelled, by a servant-girty 
and that, after remaining there for some time, they were car* 
ried back to th6 house by the same person, and thrown aside 
In the kitchen. After an interval of two or threehoors, the 
clothes were examined, and the articles charged as stolen 
were discovered to be ami&sing. In these circumstaiqces, Lord 
Moncreiff stated to the Jury, that he did not consider tiie 
evidence as proving satisfactorily that the theft had been 
committed in the place charged in the libel. The jury re- 
turned a verdict of not proven.'—The plaee of ^e dtim^ is 
in some cases rendered donbtful by an uiicerCaisFty'M to the 
commencement of the pannel*8 felonious purpose. Ann Mao- 
gill (1826) was charged with having stdena bundle, oon« 
taining certain valuable articles, itMin&htmtfi in Albany 
Street, Edinburgh. It appeared that k person', who had 
brought the bundle from Glasgow, sent it to be delivtered in 
Albany Street by k giri, and the pannel wast«nt along with 
the girl. Btfore entering the hwse, the pannel took the ban.; 
die from the girl, as if to deliver it, and the girl went awnty $ 
but the panned kept possession of the bundle, and earned it 
off with her, after ha?ing remained a short time in the hoaie^ 

iSyme.SSa ' Voreportcdj' 
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In this sitnation, it wan pleaded for the pannel, that if ther^ 
had been a theft, it had iieen committed before entering the 
house^ and not toithin the house f as charged in the libel. The 
Court considered the case as attended with difficulty ; but 
the jury fonnd the prisoner guilty.^ 

In cases where the prosecutor is allowed a certain degree 
ttf Utitude in charging the place of the crime, if the pannel 
offer a proof of aliii applicable to the charge, the prosecutor 
must bring evidence of the precise place where the act was 
committed. Thus, if the crime is charged altematiyely as done 
in the shire of Perth or Dumbarton, and if the pannel offer 
to prove that he was, throughout the period libelled, at a 
certain place in the shire of Perth, and never in Dumbarton- 
shire ; the prosecutor must then bring evidence to shew at 
what particular place the crime was committed ; otherwise 
the jury cannot judge whether the proof of aliH does or dees 
not meet the depositions on the other side. If the prosecu- 
tor's proof establish that the act was done in the county of 
i*6rth, then the pannel has done himself no service by his 
proof of dlihi^ but rather strengthened the prosenitor*s case : 
if, on the other hand, it shews that the deed took place in 
the county of Dumbarton, then the two proofs are at vari- 
fince, and the jury must determine between them, which is 
the stronger or more credible of the two.' It follows, there- 
fore, that a broad or alternative charge of place has not the 
effect of exdading a proof of alibis in any case to which such 
• proof is naturally applicable. Of course, in regard to those 
acts, the place of committing which is immaterial, a proof of 
tHiln will be of no avail, as, for instance, the act of fabricat- 
ing the plates, or of throwing off the spurious notes, in a case 
of forgery.' 

I 3* Ttfli^.— The /IfRff, also, of committing the crime must 
be proved^ as aet forth in the libel. Thus, for instance, if 
the crime is charged to have been committed in the month of 
Jtine,Xwith the usual alternative of the preceding or follow- 
ing month,) and if it appear in evidence that it was commit- 
ted in the month o{ December^ this difference will be fatal to 
the charge. In the case of Lundie, (Ayr, 1824,) for rape 
and incest, the crimes were proved to have been committed 
in a different year from that charged in the libel ; the prisoner 
was accordingly acquitted.* In the case of Mackenzie, (9th 
July, 1832,) for theft, the libel charged the crime to have been 
committed at a certain time in the year )832, but from the. 

I Syme, 18.. * % Hume, 221. • lU^ « yiireported. 
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evidence it appeared that it had been oommitted in the oor« 
responding month of the year 1831. The prosecutor there* 
upon gare up the case.^ In the case of AI'Millan, (16th 
March, 3825,) for theft by housebreaking, the crime wai 
charged^ with the usual latitude in point of time» to have 
been oommitted on the 18th December, 1824, by breaking 
into a cutler*s shop, and stealing therefrom £2. lis. 6d« to* 
gether with a sword or dagger, and some other articles* It 
appeared in evidence that the dagger, which was the only 
part of the stolen property found in possession of the prisoner^ 
had not been taken away on the occasion libelled, but some* 
time previously, the owner could not say when ; and the pri* 
soner in his declaration stated, that he had broken into the 
shop sometime during the previous summer, and had taken 
away the dagger and two shillings in silver, but that he had 
no concern with the housebreaking and theft libelled. In 
these circumstances, the prosecutor gave up the case, and the 
jury found not guilty.^ In the case of AnnToung, (1826|) 
the pennel was charged with theft, which was stated to have 
been committed ^< hte on the evening oi Thursday the 15th 
day of December, 1 825, or on one or other of the days of tha| 
month," &C. in the usual style. It appeared, from the de- 
positions of the two first and principal witnesses, that the 
goods were stolen between five and aijc o'clock in the afternoon 
of the day libelled, which the Court thought could not be 
considered as late in the evening. The prosecutor there- 
upon gave up the case, and the jury, of course, found a ver- 
dict of not proven. The libel in this case would have been 
quite sufficient without any specification of the time of the 
day ; but as th6 prosecutor had thus circumscribed his charge* 
however unnecessarily, he was not entitled to travel out of 
the limits he had marked for himself.' 

It has been already stated, that, according to uniform prac- 
tice, the charge of time is extended to three «non^,— the 
crime being set forth as committed on one or other of the days 
of a certain month, or of the month immediately preceding, 
or of the month immediately following.^ This latitude of 
charge, however, occasions no hardship to the pannel ; as the 
time must always be limited in the proof, wherever the na- 
ture of the pannel's plea requires it. If the pannel trust to 
a bare denial of his guilt, and plead no special defence ; or if 
his defence have no relation to the date of the crime, as, for 
instance, if he admit the homicide, but plead provocation, or 

1 Unref>ortecL t Uureported. * 2 Hume, Si21.«-Appeb. 
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admit tihat he carried eff the goods, bat My that they are his 
mm ; in either of these events, the prosecutor has no farther 
intereet in proTing the Am* of the homieideer^eft, than to 
bring it within the period libelled, since nothb)g> depends oa 
flxing it more nearly* Bat if the pannel prore oiibL for part 
of the time, as, for instance, the Jlrti mentii libellec^ the 
proeeeutor must then bring evidence of the precise date, in 
order to enable the jnry to determine how far the pannel'a 
plea is e^closive of the charge. If the prosecutor fixes the 
date within the ether two months, the proof of alW goesfotf 
nothing ; if he fixes it within the ^nt anonth, the jury wiU 
then have to oonslder which proof outweighs. If the pro* 
■ecutor can only shew that tbe crime took place within one 
or other of the three months, the jury must assume, in jus- 
tice to the pannel, that it happened in the month to which 
the proof of aA'M applies ; and the question then again arises^ 
Which proof is the stronger, and more credible.^ Except 
tions, of course, exist to this rule in those cases to which the 
plea oiaUbi is not naturally applicable; as, for instance, the 
time of receiving the goods in reset,, or of appending the false 
subscriptions in foigery. 

t»Hume,£2t 
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PART IV- 

t)ir THE VERDICT OE JUDGMEKT OF THE JURY. • 



Hay iKa noticed tbose matters which seem to be most ma* 
terial, ia regard to the nature of the charge brought before 
the jury, and the manner of proving it, the next subject 
which claims attention is the Verdict, or Judgment of the 
jury. 

Verdicts may be considered either in regard to their form, 
and the manner of returning them; — or in regard to their 
^ubstance^ or finding. 

SECTION I. 

FORM OF TERDlCTSy AND MODE OF RBTVaNINO THKlf« 

Verdicts, in regard to their /orm, are either viva voee 
or written* 

1. Viva Voce VerdieU 

According to present practioe, all verdicts returned before 
tiie adjoiimment of the Goart must be viva vocfft^— A vei^ 
diet of this kind may be determined on by the jury> without 
retiring, but, in all cases, they must nominate one of their 
number as chancellor, to oommumcate the verdict to the 
Court. If the jury are not unanimous, this circumstance: 
must be stated by the chancellor, in anooandng the rerdict,-' 
that it may be noted by the olerk of Court in the record.* 

The manner of returning a verdict viva voce is as follows \ 
—The jury, who must all be present, are asked by the pre* 
liding judge, or the clerk, whether iJhey are agreed oA theie 
verdict, and who ia their chancellor, or who spesJcs for them^ 
The chancellor reports the verdict aloud to the Court, and \A 
it is not a general verdict, but in any respect a special or de» 
tailed verdict, it ifl taken down by the derk, in the chancel- 
lor's words, on a separate slip of paper. From thence the derk 

1 9th Geo. iV.c 89, sect. 1& «6th Geo. I V. c. tt, sect. 90. 
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transfers it to the record, and it is then read aloud to the 
jury, and the question is put to them, — Is this poftr verdict $ 
When a rerdicc has thus been duly transferred from the mouth 
of the chancellor into the record, and has received the de- 
liberate assent of the assize, as their final answer on the mat- 
ter remitted to them, it acquires the nature of a written yer^ 
diet, and cannot then be explained or modified, in any respect, 
by the declarations of the jury. In the. case of Oraot, (1818,) 
tried for assault, aggravated as being done to the danger of 
life, a viva voce verdict was returned by the jury, and enter- 
ed in the record as follows : — *' The jury find the pannel 
guilty, but not to the extent libelled.'^ A doubt having been 
expressed as to the import of this verdict, the chancellor, on 
a question from the bench, stated, that they meant to find 
the pannel guilty of the assault, but not to the danger of Hfe i • 
and sentence accordingly pas^. Baron Hume seems to 
think, however, that no explanation from the jury was com- 
petent in a case of this kind, and that the verdict ought to 
have been taken as it stood in the record, however obscure 
and defective. ^ It doe»not, however^ follow from this^ that 
explanations may not be competently received from the jury, 
before the verdict has passed into the record* Thu0, the Ghan<< 
cellur, in liis first essay to announce the verdict, may some- 
times make use of terms which are not technical or apt for 
the case, or are equivocal or ambiguous, or do not sufiicient<«.> 
ly acquaint the Court what the assize truly mean to find ; — 
a situation which naturally leaded to sdmd kind of intercourse 
between him and the Court, as to the technical correctness of 
his language, and .the meaning which it is intended to con- 
vey.* . Thus, in a case to be afterwards noticed, where the 
jury returned a general verdict of guilty, on an alternative 
eharget they were required by Lord Gillies to state to which 
•f the charges they meant their finding to apply. It is of 
great importance, however, that the jury should express their 
meaning distinctly atjirsi, and in terms sufficiently applica- 
ble to the case before them ^^-and this, by taking a little 
pains> they may always be able to do. They will thus avoid 
the risk of error arising from the hurried and public explaui^ 
ations* of their chancellor % and they will aho relieve th& 
Court from the painful necessity of interfering with them iir 
Matters of so much delicacy and importance. 

l2Kuni€,426. *IiJ.«l. 
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2. Written Verdict. 

. As already mentioned, written verdiole are now only com- 
petent in the case where the Court adjourns before the rer« 
diot is returned.' In regard to the atyle, or formal part, 
of a written verdicty—the names and surnames of the per« 
f<Ai8 of assize (the iederttnt, as it is called) mast be set down, 
which serves the purpose of vouching that they were fully 
met ; but the votes do not require to be marked.* If a name 
is omitted, or a wrong one introduced, in the sederunt, the 
error may be afterwards corrected, if the jury unanimously 
testify to the Court that the proper persons, and no other, 
were present on the occasion. The verdict then proceeds : 
.»«.The above assize having enclosed, made choice of the 
said A B to be their chancellor, and the said C D to be 
their clerk, and having considered the criminal libel, raised 
and pursued at the instance of his Majesty*s Advocate, for 
bis- Majesty's interest, {or ae the case happens to be^) against 
Bl N, pannel, interlocutor of relevancy pronounced thereon 
by the Court, the evidence adduced in proof of the libel, and 
evidence in exculpation, (where suchjhere »«,) they find,*' 
&C. It is very doubtful how far this fulness of detail is es« 
lential, for it may fairly be presumed, in favour of the assize, 
that they take into consideration all the proceedings before 
they decide. This form, however, has been for a long period 
in use.' In the case of Malloch, (17^0 an objection was 
disregarded, that the preamble of the verdict took no notice 
of the proof of the libel.^ And the same thing happened in the 
case of Campbell, (1823,) where the verdict bore, that the jury 
had considered the indictment against the pannel, instead of 
the criminal letters*^ An error in the verdict, in regard to the 
pannel's name, may be rectified, on the testimony of the as- 
tize, at entering the verdict on record ; for this is a fact, the 
true state of which is as palpable before, as after the amend- 
ment is made. In the case of Robert Hall, (1791,) the sur- 
name of the pannel was omitted in the verdict, but the jury 
having unanimously testified that the pannel was the person 
intended in their verdict, and that the omission had arisen 
from mistake, the verdict was held good.^ After the pre" 
an^Uf the judgment or finding of the jury is inserted ; of 
which an explanation will be given in the next section. Then 
follows the conclusion^ 'which is usually in these words :^ 

1 9th Geo. IV. c. S9, sect. 15. '2 Hume, 433. s Id. 436. 

« Ibid. ft Id. 433. • Id. 43V. 



*^ Jn witness whowof, Uiiir nid chaDoeUor and eleik baTe 
sifpied these presents in tMr presence^ and by their appoint* 
ment :" — to whieh the chancellor and derk sobjain their 
•vbseriptions. The vesdiot is gaod, walhoiit the laKeirtng 
sohsofiptioni^ef witnossssi end it is net anesisniTV thosigh i» 
is oeoai dPd propert for the ohaneeUor and deisk ioenbseailie 
•aeh paf e, where the wiitiai^ eensists qf mem than one.^ 
Itianatecial that thedaleafised toth^verdiotheceriMft. 
In the case o£ Rankine, (I8S1,) the verdict was d«ted lltlt 
8epftember> wherew, "th^ jury weiemet enriesed 4iM ufigt iipdwe 
o'clock at Aigfat of fhr 1 1th, that is, nn thr IITiih lepHimhnr 
▲n olgeclioB> ^wever, taken to the verdiot on 4hie greood 
uras MpBtted.>«^n the caseiof fiimgias and Ad^ <lfi22,) ift 
wae objeeted to 4he verdict, that U was paiily wsaMen, aad 
partly printed. The Convt sustauied the veidiet by a nar« 
fow^naporkytf and .the ^nnele afterwardsjweived a yaidon.' 
«^The ▼erdiety after being anhseribed, is folded* aorii eealed 
np, in pMseoce of the jnivHrs, while etUl eadDsad* 

The fom of returning a written resdiet ie ae fiiilena &»• 
Tlie names of the assise being called over, inpnssenee if 
the Oonrty they are asked who is their chancellor $ and i&om 
his hands the veidiot is nsoeived by the pvesidiagjadgiw'iiHio 
having unsealed and perused it, delivers it -to the derk of 
Court, to be by him transferaed into the reoevd ; afker wMeh, 
and A careful eomparisan of the leooid wick the origiaal 
writing, which takes place under the oye of Ihe Clovrt, Mid 
ihe counsel for both paities, it is announAid, and read eiond. 
It is neeessBjy that the whole perecms of assiiebe pnanatoa 
this occasion, that they may hear and nduMNvtedge the vnr« 
diet, as transferred to the jwocmi, to he theirs $ end there la 
no doubt, that, if such a thing abould happen as 4he eubeti* 
tution of A spuriotts verdict, by their chancellor and deric, 
for the real one i^pseed to by the jury, they woald be entii* 
led to challenge it, and ha^ce it .thrown asAde on that grannd*^ 
It would eeem, however, .tihaita part of the jury would not 
be entitled to challenge the verdict as having been imgnlar. 
ly obtained by certain of their number, by means of thmata 
or importunities ; for it is both rthdr duty, and within tfadr 
power, to resist any such attend to constrain or mislead 
them.^-— The decision of the jury, as communlsated through 
the medimn of a written veMict, cannot be, in any roipeet^ 
explained or amended^ by the ASttsse in CJouct^ «i the ques- 

1 8 Hume, 439. * Shaw. 63L 
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<hii or tugfUlm <£ th» jii^y? nw ci th* J<Mte> '•■wioiwii 
tkon to TMHiiiidor and oonvct their vtrdiot for tkenMehrw. 
It m«it l» takieii from tliMi m it is, with all its iraporfee* 
UofOMy hovevar graftt* mid witboat regard to the prtjodioiel 
eoi a e y iences which oiMr sometimes elteiid suoh an immt «f 
thetriai.^ 
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SUBftTAW€« OF YSADICTS* 

VxaDiGTs, in regard to thfltr.wibtaaae^ are either Gaaf« 
Mi^ or i%M0ta4. 

A general ▼erdiot is a report comploxly of the result of 
the jury's opiaioo on Uie case ; as, that the paunel is jwtf^ 
or not gwUfh — or that the lihel is proven, or n^^t piwfeny^ 
without any diseloiure of thogvoupds on whioh Khe jury haf>a 
come to such a coadosion^' Xho phrase not proven is usually 
employed to mark a defioieDuBy only of the full mMunre of 
evidtfiMie to conviet thepsnnel ; and that of not gwlty to con* 
v^ this jury's i>pinion of his innooenoe of the charge. In all 
Oues« a general verdict is i&nal as to the prisoner's gniU, and 
the Court oumofe, upon any ground, decline to carry it into 
effisct. <^ So that, though the jury find guUiy without any 
evidancs, or netgiil/ff ugaiast all evideooe ; xiay, though they 
find a verdict against their own knowledge hoth of die fact 
and the law ; yet stiU, as their decision, it must and will pass 
naqpiestioned widi the Court."* It is needless to say, that 
these cannot be any inference from the power to the rf^, 
en the part of the jury^ of acting in this wrong and unjusti- 
fiable manner* 

A verdict of ^ni^ art mud port— which is a form some- 
times employed— is substantially the same as a simpile ver- 
dict of ginlty. This results from the nature of the aoeusa* 
tion of art and pari, which is a mode ef ohaiging an imme- 
diate concern in the crime, and is employed even where^ up- 
on the shewing of the libel itself, the act appears to have been 
done by the pannd alooe.^ Juries ought to be aware that 
such is the oonstmction of law, as it isbelleiiedthat, in using 

i2««Be.^. •id.^aSL « Id. 440. « 6ee before, p. 198, 
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the pbrMe art trndpart^ they have •ometimes sappoeed dwt 
they were convictiDg of au infmor degree of guilt to that 
charged in the libel. In the case of Stuart, (1813») the ver* 
diet found the pannel ^* actor, guilty art and part." The 
usual order of the words was thus transposed ; but the verdict 
was sustained, and sentence passed as on a simple verdict of 
guilty.' In the case of Peacock, (1743>) the jury deviated 
from the ordinary phrase, and returned the pannel '^ oectfs- 
tary art and part to the murder of his wife,*' — a style which 
might be alleged to signify rather some subordinate and re* 
lative sort of guilt. But the Court held, that here also the 
words art and part must receive their ordinary construction, 
and tl^e prisoner had sentence of death.* 

A general verdict of guilty amounts in law to a conviction 
of all the charges in the libel, so far as they are laid conjunct 
tively ; but such a verdict is bad, where the charges are laid 
a^haHvely. In the case of David Watt, (15th November, 
l82^,) the pannel was charged alternatively with robbery and 
theft ; and the jury returned a general verdict of guilty.' 
The Court held, that no sentence could pass upon this ver« 
diet, in as much as it did not ascertain of which of the crimes 
charged the prisoner was guilty, and he was not charged -as 
being guilty of both.' In the case of Sinclair, Maclachlan, 
and Baird, (Glasgow, Septeinber, 1 825,) the pannels were 
tried -on an alternative charge of theft and reset, and the 
jury returned a general verdict of guilty. - On an objection 
being taken to the verdict, the Advocate-depute stated, that, 
in addressing the jury, he had specially asked a verdict of re- 
set against Bedrd, and of theft against the other two ; and he 

t 

1 2Hume|44l. > ld.4i2. 

s The foUowing opinjons.were delivered in this case :— Lord Hermand & 
—The verdict ought to be considered as a conviction of the lesser crime ; 
and the pains of law awarded accordingly. In a case of this kind which 
occurred about fifty vears ago,— where there was an alternative charge of 
robbery and reset,— Sir Thomas Miller inflicted the levior posna.—Lord 
Gillies :— Theft and robbery are distinct crimes, and not consistent with 
each other ; this, though it were not expressly fixed, is evident tram the 
fact, that what is an aggravation of theft, is not an aggravation of robbery ; 
ihe prisoner, therefore, cannot be held guilty of both. But though these 
crimes were consistent with each other, the libel only charges one of them ; 
i^nd, therefore, the prisoner cannot be held guilty df both. If any punish, 
ment is to be inflicted, it must be the levior poena s a similar rule exists in 
civil matlers,— £«vi9r oUigatio ptesundtur. But I do not think tliat any 
punishment can be inflicted, for there is here no certainty of guilt. Sup- 
pose the pannel convicted on an alternative charge of two statutory of- 
fences, with difibrent punishments annexed to tjiem ; by what rule could 
the Court pronounce sentence in such a case?— The Lords Justice-Clerk 
Boyle, Pitmilly, and Meadowbank, concurred in this opinion.— Baron 
Hume, in noticing this case in the late edition of his Commentaries, has 
been led into an error in regard to the point embraced in it.— See Vol. 
11. p. 408. o- r 
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Mibmitted that the rerdict mast be comidered in reference 
to what the prosecator asked. As the jury, however, had 
left the matter undetermined upon the verdict itself, Lord 
Otliies held, that no punishment could be inflicted.^ A simi- 
lar case occurred during the same circuit, where the jury, 
notAating left the bos, were required by Lord Oilliea to ex- 
plain their verdict ; and having done so, sentence passed.' In 
these eases the. crimes charged were inconsistent with each 
other, and this is usually the case where the charge is alter* 
native. The rule, however, is general, and applies whether 
the Crimea, are. inconsistent or not, provided they are alterna. 
tively charged.' 

9. Special VertBcL 

A special verdict is a return of certain facts or circum- 
stances as proved, without the addition.of any general infer. 
eoce from them as to the panners guilt, — ao inference which 
is left to be made by the judge, according to his opinion of 
,|he lawful construction of the facts thus laid before him.^ 
In framing such a verdict, the jury must be careful to ex- 
press- themselves distinctly ; for it sometimes happens that, 
la using many words, they rather darken than elucidate their 
meaning • and when they enter into a detail of particulars, 
there is always a risk that they may miss that certainty 
and precision which is attached to the brietand established 
pbraseaof style.^ 

1. The verdict must make an explicit return of certain 
faets, Of prcvetL If the verdict say with respect to one fact, 
that it is admitted in the pannel's declaration, diat another 
a sworn to by a single witness, and another still by several 
witnesses, and makes no eonchisioii of proved or not proved^ 
this is at least a questionable verdict, for it devolves the office' 
of the jury upon the judge, who cannot lawfully accept it. 
In such a verdict there are no facts for the Court to consider 
or construe. The reference to them is to determine as to 
each particular circumstance whether it is proved or not ; 
and this is the duty of the jury themselves.^ 

2. The facts must be itetumed abtolukly, and not in a pro- 
viaional or alternative form. • Thus, in a case of perjury, a 
verdict is bad which finds the pannel guilty of swearing to ■ 
certain matters which he ought to have known were not true. 

12 Hi]me» 44SL * Unreported. 

s Opinion of Lord OilUai iB ease of Watt— See nou on prtoeding page. 
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In a trial for diMp-stcaHiig, the Twdiet it lad, if it IMf dnit 
tha ilicip in question weHB stolen, er ttraTed ; howamt €aft 
St may be in finding the pannel's jposiealrwi of tlia ibeep^ and 
<Mker presamptions ef dieheneitof.* In liw case of Carrnthef* 
jmd o&itn, (17S1,) barged with deforeement and mMsv^v 
as having carried off certain fi»-arms behmging to a palt^ 
of feteoue-officen, the Jnry fonnd that the arm **w«re loaf 
Or imhm mump bj the foreMid mob.*' Thia reniiet wis held 
to absolve the pannelsof the chwge a£ robbery, and sanlAfMli 
passed as for deforeement only.* In like manaer^ wh«n se* 
▼eral persons are charged with the same fiMst, die vwdtet U 
faulty if it £nd that the thing was done by one or other of 
them, without determining which. Thus, in the case of 
Buchanan and Lilbum, (1771,) for mutder, Uie jury found, in 
substance, that the pannels, *< both, or either, of them,*' gave 
the strokes of which the deeeased died* The pannale #ere 
abiolTed.' 

8. The wdict must find sadi dfomnstancei pvoved, M 
OBDstitnite the apeeifie crhM charged 9 for if any essential ale* 
Aeat of the guilty act Is omittad, or found not plwved^ the 
paimel most be abaolFed. In the case of Hanro^ (1799,) 
the pennel^ who was a runner of the poet^c^ee, was ehargwi 
with stetiMMffy and felwdomrip mbsinuHngf certain tetters fftim 
the bag under his charge* The jury found him ^' guilty of 
abalraeiinffp at the time UbcUed, the four letters," &ci ; but 
they omitted to say that heabttsaoted them fehtmutfy^ or 
as libelled* The prisoner was therefore absolved. The 
omisaion of the jury left it doubtful whether he had been 
iietuatcd by that felonious intention wfaieh is essential to all 
crimes.^ In the case of AladLeehnie and Wright^ (OJasgvw^ 
1887«) the panads were indicted for uttering forged battk« 
notes, luiowing the same to be forged. Tlie jury found 
** the uttering the forged notes proven ; but ^ gttiltf inew^ 
ktkfe ItbeOed net ptdiftn,** It was held by Lord Maekeotie# 
tiiatnopunishment could follow on this verdict^^ In the cam 
of Heath and Growder, (Glasgow^ Sq»tember, 18S1,) tried for 
theft) by hooaebreaking, the jury found Heath gui&y ; and, 
in regard to Crowder, they found '^ that she was in tfa« 
previoQS knowledge of the theft, but /md ne participaiioth 
therein*" She was atsoikcied.^ In the case of Boyd and 
others, (1797,) the prisoners were charged with riotouaiy 
assemUiagf and. violently and tamaltuoosly breaking into 

1 S Hume, 444. 'Id. 445. > Madaurin, No. 88. 
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^tm hoom of anagittnte) with intent to olwtraot the Militia 
Aot. The jury found that the pannels *^dtd enter into, and 
Oontinue in Mr. Lockhart of Cleghorn's hoQBe» for some 
time^ contrary to his orders, and against his consent.'* This 
inding did not amonnt to • riolent and tumaltuoas elitry ; 
and tl^ prisoners were accordingly absolved.^ In the case of 
Johnie, (1775,) tried on a charge of theft and retei^ the 
prisoner was, by the Tevdict, found ^^ guilty of baying goods 
from WiUlaan Balfoor, nupeeUng them to be stolen.*' As 
tiie quality of guilty kmwktlge, essential to reie^ was here 
wanting, the prisoner was assoilzied.* In the eu» of Wat- 
son and Gray, (1799,) tried on ■ siraihr charge, the jUry 
ifonricted Gray of purchasing certain quantities of tallow, 
** which tallow, h$ had retuon to UUtve, had been in some 
way illegally canried off." Sentence followed upon this 
vevdlct ; but both Banm Home and Mr. Bomett think that 
the oonriction waa bad.' In the case of Stewart and Irvine^ 
(1800,) tried for theft, aggravated by housebreaking, the 
Jury '* find it profon^ that the house of Deaaa was brt^KOn 
into oa the n^fht between tiie 3d and 4tli; days of March 
last^ and sondry articles of bed and table linen stolen there- 
from : But find it not proven that either of the pantfels 
were guilty, art and part, of the housebreaking aforesaid : 
And they all, la one vroiee, find it proven, that both the 
panaela, Chwles Stewart and James Inrine, are ^Ity, art 
and part, of htwimff m their post^tum tundf^ artidee ^i 
spef» M ttoten from the haute ^ Deanif^ tmeuring the tame to 
be etolefu** This was a sufficient connetion of retei ; . but 
as the dutfge in tiie indictment was th^ only, the prisoners 
wwe assoilzied.^ In the case of Heughan, (1 8I0>) the pub* 
nel waa charged^ both at coaunoa law, and en a certain sta* 
tote, with forging and uttering Excise debentures. The 
statute, however, punished the/4M^n!^ only^ and not tile ut* 
taring. The verdict oonvicted of the uUertng only. The 
Court, being of opinioa that the prosecutor had substantiaHy 
weetrietod hit oiWnyv tothe tiatutable crime, found that no sen* 
esnce could follow on this conviction.^ In the caae of Wal« 
laee and others, (1821,) tried on a charge of assault and red^ 
itry, the jury found «^ the paanels guilty of tie lA#/^ IIMM^ 
art and part." The Court held tlutt no sentence could fol- 
low upon ^s verdict.* It had appeared on the evidebce^ 
at least the jury thought so— that the articles chaig^ as 
taken.6y roUery had been snatched away by surprise, with* 
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out demsnd, ttrnggle, or patting in feary snd that* eooie-' 
qnentiy, the crime was th^t, and not robbery.^ In the case 
of Peddle, (1791,) charged with aisanlt, wUh ini§nt to ra- 
Tish, the jury found biin guilty of assault, but noi with in- 
tent to ravish. The Court found that no punishment conld 
follow upon this yerdict. By the form of the diarge^ the 
intent was made an ingredient and portion of the assault ; 
and a oonviction of the assault, without the intent, waa 
tbereftwe a oonviction of a different crime from that charged. 
-—It is proper to remark here, that when circumstanoee are 
eharged separately as aggravations of the crime, the jury 
may find the prisoner guilty of the crime, without the aggra- 
vations. Thus, in the above case of Peddie, if the intent 
had been eharged as a separate aggravation, instead of an 
ingredient and quality of the a8saiilt,*the verdict would have 
been good. In cases of theft, charged with the separate ag- 
gravations of housebreaking, or habite and repute^ the jury 
may oonviet of the theft, and find the housebreaking, or 
habite and repute, not proven ; and the same is- true with re- 
gard to aU aggravations diarged separately as sudi; and not 
as inherent elements of the crime itself. The jury, &ere- 
fore, ought always to attend carefully to the manner in 
whidi aggravating circumstances are eharged, and to dis- 
tinguish between those which nre mixed up with the crime, 
and those which are kept distinct, and charged separately 
from it. The distinction in form between these two modea 
of charge has been already explained. '-;-.It follows, from what 
baa just been stated, that a verdict is bad which acquits the 
prisoner of the crime, and finds him guilty of the aggrava- 
tion ; the aggravation being a mere accessory or appendage 
of the crime. In the case of Henderson, (1 802,) on a charge 
of theft, aggravated by habite and repute, the jury returned 
this verdict,—^' Find it not proven that the said Allap Hen- 
derson is guilty of any of the acts of theft libelled ; and they 
all, in one voice, find it proven that he is habite and 
Depute a thief.*' As this was a conviction only of the 
aggravating quality, the prisoner was assoilzied.' The 
same thing occurred in the case of Fleming, 1817 » and 
again in the case of Beatson and Maepherson, 1820.^ In 

1 S Hume, 450. ' See before, p^ I89-9a > 9 Hu!iie» 450. 

* 1 Hume. SO.— The acquittal of a prisoner, by a general Terdtot, on a 
charge of theft, aggravated by habite and repute, does not prevent 
bhn from being tried immediately aftetwarda for a dlflfierent act of theft 
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fore, has fkiled in regard both to the crime and the aggrsTatioo, the jury 
ought to apply the ibtdlng of acquittal to the habite and repute, ai well aa 
to the tbcft. 



Um case of Tarras, (1802,) tried on a libel which chained 
" thrft, efpecially when committed by means of shopbreak- 
ing, and by a person who is habite and repute a thief/* the 
jury " find the said William Tarras guilty of the thoplnwik* 
imp libelled on ; but unanimously find the charge of being 
habite and repute a thief not pioveo." In this verdiet, no 
notice is taken of the th^t, whidh is the crime charged in 
the libel, and is only characterized there by the shopbrtakm 
ing as an aggravation* The prisoner was accordingly ab- 
solved.^ This .case is instructive, as shewing the necessity, 
on the part of the jury, of attending minntdy to the nature 
of the charge, and the import of the terms employed in it.. 
There can be little doubt Uiat the jury here supposed that the 
term shopbreaking included both the theft and the aggravat- 
ing quality accompanying it. 

As an exception to the rule, that the verdict must con- 
vict of the special crime libelled, it has long been settled, 
that under a charge of murder, the jury may find guilty of 
culpable homicide. Of course, if the prosecutor restrict his 
obuge of murder to a charge of culpable homicide, the jury 
can only convict of the latter crime ; but they are entitled 
to convict of culpable homicide, though the chaq^fe of mur« 
der is sent to them unrestricted. In all such cases, the jury 
may either convict of culpable homicide generally, or they 
may make a return of facts inferring that crime. It has. 
becm already remarked, that juries sometimes convict of cul- 
pable homicide, in order to save the prisoner's life, where 
the case is, in law, a case of murder. When they adopt 
such a course, however, they certainly act most unwarrant*^ 
ably ; and the mistaken feelings of humanity, by which their, 
conduct may be dictated, will in no case relieve them from 
the charge of gross dereliction of duty. 

4. The verdict must not only convict the pannel of the 
•pedes of crime charged, but of ihe pariia^r foci, as related, 
in the libel.' It is to be observed, however, that the convic- 
tion is good, if the verdict is applied to the fact sufficiently 
in substance, and to ordinary apprehension, though not ex-, 
pressed in the most correct technical form. In the case of Le- 
previdc, (1784,) for sheep-stealing, the prisoner was found 
** guilty art and part of the crime of sheep-stealing, and 
ieliing fifteen or more of the theep libelled,^* This verdict 
was objected to, on the ground that it did not state that he 
had tUden the sheep libelled. The Court, however, held 
that, though somewhat inaccurate, it was substantially a 

r ' 
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touvMxm of iteftfing taut geBfngr the theeirliiMllBd.* In the 
cu» of LUHeantf ottofl, (1797,) tried for a riot in hmdnavce 
«f the execution of the MHiiia Aaty the verdict found hiiif 
** gttlltf of mobbing and rioting, with the intent and purpoe» 
of Tlolently resisting and opposing the execution of a pubUo 
Inp." An objection was stated, dmt tbe verdict ought to hare 
nferred expressly to the particular statute fibelled ; but 
tills obfeetion waf repelled.* Haggart and Forrest (1821) 
were indicted for theft, aggravated by housebreaking ; house- 
breaking, with Intent to steal ; reset of theft ; and breaking 
prison* The verdict was, ^ guifty of theft, but not of reset 
of theft ; but by a majority of vdoes, find the charge of 
konsebreaking not proven.** This verdict was objected to 
as inapplicable to the indictment ; but, on advising informa- 
tions, the Court repelled the objection.' In the case of 
Odkterlony, (1716,) for forging certain stamps, the jury 
^ ftnd it proven that the pannel did make use of a screw- 
press, assd counterfeit stampv, impresshig, counterfeiting, 
and reseubEng his Majesty's stamps, u^on paper.** In thisr 
verdict, the jury did liot say that these stamps wer» the 
stamps l^eSedy or that the panned counterfeited stamps as 
libelled ; yst their meaning was plain ; and sentence accord- 
ingly paseed.* In like manner, the verdict in the case of 
Mary MfKhmoi^ (1823,) for murder, was received without 
<ibjectK>n ; it was in these terms : *' Find the pannel guilty 
of murder :*'— without adding -the werdt, <u Hbelied,^ 

Where a verdict, in setting forth its finding, makes a tadt 
reference to the libel for any sict ot proceeding, it is held 
virtualiy to find that act or proceeding proved, with all its 
qualities, as there set forth. Thus, in the case of Fraser, 
(1784,) the jury *^find it proved that the pannel, John 
Fraser, was present and active in ike mobandfioUnts assemUy 
mentioned^ and that he g^o»ly insulted the Sheriff, Mr. 
Cockbum, in the execution of his duty." Sentence passed 
upon this verdict, as if it had fbund proven aU the ontragea 
ascribed to the mob in tiie Ubel.* In the case of Robertson 
aq^ Berry, (17d3,) for printing and publishing a wicked and 
seditious pamphlet, the verdict was as follows : " Find it 
proven that^e said James Robertson did print and publish, 
and that the said Walter Berry did publish only, the pam- 
phlet libelled on.** It was held that this verdict substaati* 
lUly diaracterized and described the pamphlet under all tbe 

I ^ Hume, 454. s Ibid. * Shaw, 16. 
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^tli«t8 applfod to it In the Vh^ and thftC th» gaSH ol tihi 
prisoners fen to btf jad|^ of aceendfeglf.* In tlie teae of 
Bril ttnd Mortimer, (IBOO,) <miB ef the cfaaf^sw igiainst B^l 
l«ii8 the uttering of a certain tanlMiiM^ Sjr detiwrin^ ii ft» 
T&tmfff an astoeiate, thai he mHj/kt pttet it aepenmhe ; whidk 
Young acoordinetly did. The rerdict found Bell •* guilty of 
fhiudiUentty and i<0loniotitly using, vUerinff, arid tending^ 
the foiged and counterfeited note libelled on *' It iras held, 
that this yerdict sufficiently applied to the charge in the 
libel ; and that it trae not necessary for the jury t» spedff 
or repeat the ciMumstflfnces of th^ uttering.* 

I^ere there are seteml charges set forth in Ae Mbel, the 
Jury must be careful to describe correct^ the particnhtf 
charge, or chaiges, of which they mean to conTiot. Napier 
and Orotto (1812) were indicted for a murder, being the 
first article of charge in the libel, «Dd ten several acts ef 
robbery. At calling the diet, the prosocutor departed from 
the charge of mtirder, and reilricted the Hbel to two a0t» of 
tobbery, being the 9th lAid 11th artides of chatge. The 
Jury found Napier guilty Of the robbery of John Bonlliin 
Bro^e, ^'as Kbelled m the 8th charge tf the indktmetg^ 
and Orotto guilty of the robbery of Peter Bmce, ^ a» Hbelled 
in the lOth dmrge of the <fKli{;^mtfn/,*'-^these ehargee (whtc^ 
were in truth the 9/A ani llth of thehidkftmeni) beittg> ttO 
numbered by the jury, on the prhioiple, tha^ as the lelbu^ 
of murder had been departed firam, it was not to be counted. 
The Court held that the refdiet, though inaccurate, Ml te 
be construed as if the jury had said the 8th and lOth 
charges of robbery in the indictment ; and sentenoe Mcord^ 
ingly passed.' In the case of £fliot^ (I8e0^) chav^ped w4ll| 
forging and uttering bank-nctesi ihr» of the acts of uttering 
were stated in the libel to have happened at places in the 
county of K&rthufiiibertandf the otl^r9> to the nonbef of 
tf zteen, at different places in Scothttid« On an ebjeetiOA be- 
ing taken to the relevancy of the l!bel, in regttd to tlw earn 
done in Bngland, the Iiord Advocate stated^ that these weie 
inserted merely in the way of narrative, and in order to gt«« 
ftmX information to tiie pakinel ; but unfortunately^ no nA* 
liute so restricting the charge was entered txa the reootfd, nor 
was any exception or ^tinction made by the Court in their 
interlocutor ii relevancy. The prosecutor adduced only one 
witness as to the acts done in England ; but ae to the ana 
done in Scotland, a great many witueiees deponedy and, in 
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particmkr, identified nine of the notes wbich were prodnoed 
in evidence* The following vexdict was returned by the 
jory: <^ They all in one roice find the pannel, Geoi^e £1* 
Jiot, gailty of fraudalently and feloniously uttering, vend* 
ing, and using certain of the notes libelled oriy knowing the 
same to be foiled." There could be no doubt, on the whole 
proceedings, that the jury meant to convict of the acts ofntter« 
ing done in Scetland ; but as the verdict might relate to the 
acts oommitted in England, the Court held that no sentence 
eould.pass upon it.^ Had the jory described explicitly the 
articles which they found proved, the conviction would have 
been good,, notwithstanding the omission of the prosecutor 
to restrict ; indeed, it was the vague and indefinite nature of 
the verdict that made that omission fatal. 

There is one species of deviation of the verdict from the 
libel which is freely allowed, as not being truly such, but in 
appearance only. It has been already explained, that under 
the charge of art and part, the prosecutor is entitled to estab- 
liflb the pannel's guilt by any train of releyant circnm- 
stanceSy equally as by those related in his libeL' It is, there- 
fore, no objection to a special verdict, that it makes a return 
of circumstances, connecting the pannel with the crime, 
which are no part of the story told in the indictment. Thuss 
in the trial of Kirkpatrick, (1760,) for riot, the jury found, 
among other circumstances, *' that while Bailie William 
Clarke was reading the proclamation against riots as libelled, 
the said William Kirkpatrick called out to take the book or 
act from him the said William Clarke.'* This circumstance 
had not been stated in the libel ; but the Court held that, in 
passing sentence, they were entitled to take it into account.' 

It is always important, in special verdicts, that the jury 
aboold state all the material drcnmstances which have been 
proved, and that with as much minuteness as the matter will 
admit of. Thus, if the jury find that the pannel struck the 
deeeaied, they ought to specify with what weapon, whether 
severely or not) and, perhaps, iiow many blows. Where the 
fact is stated vaguely and generally, the Court are entitled 
tOolook into the evidence for the particulars of it ; and these 
particulars, as selected by the Court, may be in some degree 
different from those which would have been attached, to it 
by the jury. It is advisable, therefore, that the jury should 
settle this matter themselves, wherever the evidence will al- 
low them, by stating the fact with all its material particu- 

I 

1 S Homt, 458. 'See before»ix 201. > 2 Hume, 456. 
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hrs«^ ^ A special rerdicU-Jike a general TerdicU-if good, 
though it fail to exhaust lUl the points of the libel, or even to 
make an answer with regard to all the pannels ; its silence is 
held to be an acquittal as to aU the matters, charges, and 
persons omitted.' 

A special verdict ought not to be returned, in any case^ 
where the jury find themselves in a condition, upon the evi- 
dence, to return a general verdict* It is the province of the 
jury to determine the whole matter remitted to them ; and 
where they are satisfied, therefore, that the prisoner is guilty^ 
or not guilty, or that the libel is proved, or not proved, they 
are bound to say so, without devolving any part of their 
duty upon the Court. In the case of Reid, (1766,) tried 
for sheep-stealing, aggravated by habite and repute, the fol- 
lowing verdict was returned by the jury :— ^' AU in oue 
voice find the said pannel being habite and repute a com-, 
mon thief, not proven ; and, by a plurality of voices, find it 
not proven thai he etole and carried off the sizscore of ewes, 
or thereby, from the farm of Craigkingle-doors, the property 
of Robert Laidlaw, tenant there, and his herd : But with 
one voice, find proven, that soon after the sheep were car- 
ried off the said farm, the said pannel came to the house of 
Malcolm Brown, innkeeper at Camlachie, near Glasgow, 
with sizscore of sheep, or thereby, in his custody, which he 
offered there to sale, and which sheep thereafter were 
claimed by the said Robert Laidlaw, who brought a proof 
that the above-mentioned sheep were his property." la 
this verdict, the jury, after finding the theft not proven, set 
forth certain circumstances, of suspicion against the pannel ; 
but as these circumstances were not sufficient, in the opinion 
of the jury, to infer the prisoner's guilt, they ought to have 
returned a simple verdict of acquittal* The Court construed 
the verdict accordingly, as a finding of not proven. ' 

' • • . • 

1 2 Hume, 458. > Id. 482. 

> Id. 4S0.— A verdict of a v&j iniquitous Icind, butsomewhat ^milar in 
convtntclioD to that mentioned in the cext« was retaraed in Che case of Che 
Master of Burleigh. (17C9,) who was Cried for Che murder of Henry Scen- 
house, by shooCing him wich a pistol ; Che Terdict was as follows :— *' They 
do, by Che pluralitv of Toices. find ic proven. Chat the said Robert, Blaster of 
Burleigh, was at Ine schooUdoor of Mr. Henry Scenhouse, schoolmaster at 
Inferkeithing, with pistols, mounted on horseback, aCor about Che time 
libelled ^ and likewise And it proven, that Che said RoberC, MasCer of Bur- 
leigh, did discharge a pisCol againsC Che said Mr. Henry Stenhouse ; as 
also, finds it proTen, chaC Che said Mr. Henry SCenhouse was wounded in 
two places on nis left arm, below Che shoulder; and ChaC he died within 
>cwelve days after jie was wounded : Bui find it not proven that the said 
ivounds were given by the shot 9f the pistol disgorged bff the said A>- 
bert, M<ister qjf Bufkigh*** By subjoUuag such a conclusion to their ver* 
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lurt «f «ir4lfltf, Uat tl»e jmy nm i^e mI* w4 ttohi^vtt 
>i^0ai^ ^thM to maters of fa6t«D4 Imt « m •ther mMPtfa» 
Hm* diey we «»titM, wid €aUe4 19011, to il«lmnixM^ ^Mfe 
only whether the evidence has established tl»e l«c|is» 4mU 
whether the facts, supposing them to be established, amount 
to the crime diarged* Sudi is undoubtedly the province of 
ihe jury ; and it is equally certain, that their judgment it 
good and effectual, even when opposed both to the evidence, 
Wid to dieir knowledge of the law.^ It is certainly, how- 
ever, unnecessary to say, that though the jury possess, like 
tfU other Judges, the jptwer of abusing their office, they do 
not thence acquire any tight to do so, or any immunity from 
the i^roach and guilt that attach to all corrupt and uneon- 
Bcientfous judges. In regard, especially, to a verdict of ac- 
quittal found by a jury against what they know to be law for 
the crime in question $ whether, because they think the law 
inore severe than it ought to be, or the time unseasonable 
for applying it, or that they seespedal grounds for the exten- 
sion of mercy to the case ; it cannot be regarded in any other 
Kght than as a usurpation of the royal prerogative, and an 
infringement of their oath of office. The assize are as judges 
sitting on the particular case, and cannot, any more than 
other judges, enjoy ^ power to dispense with, or alter, the law 
of tlie land, in virtue of which alone they are an assize, and 
the pannel emptied to the high privile;ge of trial in that man- 
ner. Whoi they assert such a pretension, the assize are not 
laying daim to be judges of the law, but to judge the law 
itself, and the legislature idso, and to set their own wis- 
dom and authority ahove both.^ It is to be remembered 
Bkewise, that wherever tixe law Is thrown aside, the trial 
is alike arbitrary, whether it be with a jury or a court ; 
and in no respect less liable to abuse in the hands of the 
one than 6f the other. The power of dispensing mercy, 
in opposition to the requirements of l^al justice, belongs 



ttot, tbte uPMMcieBfttoin a«ttee|)rol»bly tbonght that lliey htA tftktii the 
MMter «f Burlei^ out of all dM>ger of hu Ute. But the Comt <wrao «f a 
(0MH»ent-opii>k>n ; and, after smm delagr> inrooeeded to pew •ettciMeen 
blm as ooDviet«d of the caurd^. Yet still, as the aasiae bad leported, 
bowever tmreasonably, that there was not -eivideDce that the deeaaotd 
had 4)000 klUed by the panfiel^ 'fire, this was autetantially the same as 
adding a scoeral eonolurion of not {}rovcD. It may be qnestkHied, 4dmre- 
lbre» whether it would not have been better, and noce conect, that the 
f»nMlL bad been alloiwed the Ibll benefit of this unjust and oempt ac- 
quittal.— 8 Hume, 4fie4-*The|ury, in thiseiiignlar ease, consisted of five 
baroaets, six other landed men, «Bd fourmerehabls of EdinbuKgh. 
12 Hums, 4M. «lbid. 
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to the Sovereign alone,-— a reioiirce being thw pioWded 
for redressing thoee hardshipe in particular caMS wliich may 
sometimes arise out of the inflexible^ but jnst, severity oC 
the penal laws. This is a oonsideratioa which onght always 
to be kept in view by the jury ; so that, for no reason oi 
favour or oompassion^ or r^gibrd of popular opinion^ ooght 
they to swerve Ixobi their oai£, or that obedienee i^ich £ey 
owe to the lawv of the land.^ Their obviona course, where, 
aver the case may seem to require it» is to point out, in 
the form of a recommendation to mercy, those reasons for 
equitable consideration which they may regard as important ; 
and sneh recommendation will, in all cases, be duly attended 
to. 

itHume|4Sft. 
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A. 



Abdvctiok, forcible, 114. 

Ability ot witnesses, grounds of judging of, 33. 

Admissibility of witnesses, for the prosecution, 15 ; for the. 

defence, 87* 
Aggravations of crime, manner of chargii^, 189 ; verdict ia 

cases of agfirravation, 216. 
-^«W, plea of, 42, 49, 204, 206. 

Alternatrire charge in libel, 189 ; verdict in cases of alterna- 
tive charge, 212. 
Amendment of libel at the bar, how far competent, 196. 
Animals, identification of, in evidence, 39. 
Appointments to fi^ht, or duels, homicide in, 75. 
^quaforHs, poisoning by, 91, note. 

Art and part, nature of that charge in libel, 193 ; effect of, 

in proof of crime libelled, 201 ; effect of, in regard to 

special verdict, 220. General verdict of guilty art and 

part, 211. 

Arsenic, poisoning by, 90, note* 

Articles, production of, in evidence, at trial, 21 ; notice to 

pannel of, 26, 194. See ** Production,'* 
Assault, 104 ; with intent to kill, 98, 105 ; to the danger of 
life, 106 ; with intent to ravish, 106 ; with intent to 
rob, 106; other aggravations, 107. 
Attempt at murder, 98 ; at common law, 98 ; under the 
statute, 99 ; by discharging loaded fire-arms, 99; by 
stabbing, or cutting, 99 ; by administering poison, J 00 ; 
by attempting to strangle or drown, 100 ; by throwing 
sulphuric acid, &c. 190. 
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B. 



Bankraptcy, fraudulent, 176 ; conjoined with perjury, 177< 

Bestiality, 181. 

Bigfamy, 177 ; evidence in, 178, 

Blasphemy, publication of, 186, ftoie. 

Body, discovery and identification of, in homicide, 87* 

Books, jury, manner of framing, 4. 

Brawl, sudden, homicide in, 84« 

Breach of trust, 140; distinguished from theft, 114. 

Breaking prison, 172. 



C. 

Carriages, homicide by mismanagement of, 76. 

Carrying away goods in theft, what oonatltutea, 117 ; in 
robbery, 132. 

Casual faomicrde, 7^* 

Causa sctentim in witnesses, 34, nofe^ 45. 

tl!ause of death, pi^)of of, in homicide, 87. 

Certificates, medical, production of, in evidence, 24. 

Challenge to fight, sending, 175. 

Chancellor of jury, office of, 12, nete^ 207^ 210. 

Character, general, relevancy of, as a fact in evidence, 29. 

Charge, criminal, nature of, 1^7* 

Child-murder, at common law, 102. 

Circuits, return of jurors for, 5. 

Circumstances of crime, specification of, in libri, 190 ; proof 
of, as libeUed, 198. 

Circumstantial evidence, 52 ; compansmi of, with direct evi- 
dence, 63. 

Clandestine marriage, 179. 

Clerk of jury, office of, 12, note, 210. 

Coin, ofiTences against, 151 ; evidence in coining and utter- 
ing, 153. 

Coincidences in circumstantial evidence, 54 ; moral, 54.; 
mechanical, 57. 

C'Ombination of charges in libel, 190 ; verdict in sudi -cases, 
219. 

Cffmparatio liter arum in evidence, 26. 

Compulsion and subjection, as a defence in crimes, 6O1; 

Concealment of pregnane^', 100. 

Conclusive evidence, nature of, -61 9 ne/e, 62» 
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Conclagion of Hb«l, 194* 

Ck>nfes8ioii of guilt in pannel^s declaration, effect of, 23. 

Consistency of testimony, 47* 

CooTieikm, amount of evideiice te warrant, A3. Proof of 
previous conviction, 25. 

Corpus delicti, proof of, 62 ; in homicide^ 87* 

Court, instructions to jury by, 13. Powers of Court, in re- 
gard to evidence, 32 ; in regard to charge, 9, 195 ; iu 
regard to verdict, 208, 210, 211. 

Crimes, nature of, in reference to their general qualities, 66 ; 
to tbeir iiidiriilual cir^imstanoet, 187* 

Criminal charge, or libel, 187* Criminal lettera, 187. 

Colpabld homicUe, 19. ^90** 
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D. 

Declaration of prisoner, 21 ; of dying peraoB, in case of ho- 
micide, 24. 

Defence, written, for pannel, 28, note^ 197. Evidence for 
defcAoce, 27* Se0 '* SxeutpaHon,"* 

Defbreement, 164 ; evidence in, 166. 

Demeanour of witness 4n giving evidence, 44. 

Demonstrative evidence, 64, note; distinguished from pm- 
bable evidence, 64, note* 

Dependent facts in circumstantial evidence, nature of, 53. 

Direct evidence, 46; comparison of, with circumstantial evi- 
dence, 63. 

Discrepancies in evidence, effect of, 48* 

Dole in crimes^ nature of, 66* 

Duel, homicide in, 75 ; sending challenge to fight, 175. 

Dying declaration^ in homicide^ 24, 86, iiefe. 



E. 

Enmity to pannel, as objection to witness, 18. 

Evidenco in crimes, nature ol^ 14. Evidence of witnesses, 
15 ; of writings and other articles, 21. Sufficiency of 
evidence, 32 ; credibility of, S2 ; import of, 61. Cl^ 
ouimtantial ewridence, 92; direct, 4/B\ demonstrative, 
and probable, 64, note ; conclusive, 61, ne/#, 62. 

Exaggeration in witnesses, 35. 

Examination of witnesses, mode of eonductfsg, 19. Compe- 
tent to jury to exanine witnobMs, 14. 
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Ezealpation, evidence in, 27 ; letters of, 2B, note» 

Excuse of jurors for non-attendance, 0. 

Exposure of infant, 103. 

Extraot of prerious oonWction, production of, u evidence, 26. 

F. 

Facts, relevant, in evidence, nature of, 29. Remote facts, 

how far relevant, 29 ; facts stated on hearsay, 30. 
False statements, effect of, when made by pannel, 56 ; by 

witness, 61. 
Falsehood, fraud, and wilful imposition, 141 ; distinguished 

from theft, 114. 
Felony, homicide in defence against, 72. 
Finding, or substance, of verdict, 211. 
Fine, or unlaw, of jurors for non-attendance, 6. 
Fire-raising, 164 ; evidence in, 165. 
Fcetusy or unborn infant, destnuction of, 70, note* 
Forcible abduction, 114. 

Foiled writings, production of, in evidence, 26, 160. 
Forgery, 143. Uttering in forgery, 146. Art and part, 

146. Evidence in forgery, 148. 
Fraud and falsehood, 141. 
Fraudulent bankruptcy, 176. 



G. 

General character, relevancy of, as a fact in evidence, 29. 
General jury book, 4. 
General qualities of crimes, 66. 
General verdict, nature of, 2 1 1 . 

Guilty, verdict of, 21 1 ; guilty, art and part, 211. 5to « Ver. 
dioU** 



H. 

Habite and repute in theft, 123. 

Hamesucken, 108* Alternative charge of hamesucken and 
assault, no. 

Handwriting, proof of, 26. 
Hearsay evidence, nature of, SO. 
High Court, return of jurors for, 4/ 
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HightrMsoo, 182; eyideoce in, ]84. Misprision of trea- 
son, 186. 

Homicide, 70 ; casual, 70 ; justifiable, 71 ; culpable, 76 ; in 
doing a lawful aci, without due caution, 7^ » in doing 
an unlawful act, though without malice to any indivi- 
dual, 77 ; in killing with purpose of doing some infe- 
rior bodily injury, 78 ; in killing with mortal purpose, 
from sudden resentment, 79. Eridence in homicide, 
87 ; discovery and identification of body, 87 ; proof of 
cause of death, 87. See " Murder:^ 

Housebreaking, theft by, 120; with intent to steal, 128; 
homicide in resistance of, 73. 



1. 

Identification of writings, &c. in evidence, 26. 

Identity, personal, evidence in regard to, 36 ; in case of dead 

person, 38, 87. 
Idiotry and furiosity, effect of, in pannel, 67 ; in witness, 

16. 
Ignition, spontaneous, in fire-raising, 166, note* 
'Import or tendency of evidence, 61. 
Imposition, wilful, 141. 
Incest, 181. 

Indecent practices, 114, 106. 
Indictment, 187. See " LibeV 
Indirect or circumstantial evidence, 52. 
Individual circumstances of crimes, 187* 
Infamy in witness, effect of, 17. 
Infant, exposure of, 103. 

Insanity in pannel, effect of, 67 i in witness, 15. 
Instructions to jury by Court, 13. 
Integrity of witnesses, grounds of judging of, 43. 
Interest in conviction, effect of, in witness, 18. 
Intercourse, private, with jury, effect of, 10. 
Interruption of trial, after jury sworn, 10. 
Intoxication as defence in pannel, 68 ; effect of, in witness, 

33. 
Invading and slandering judgesi 174* 



J. 



Jail.breaking, 172. 

Judgment or verdict of jary» 207* 
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Jurortf, qnaltficfttitfn of, 3 ; from property, 3 ; horn ag% 3. 
Persons exempted from serring, 3. Qoalffioetldn of 
speeiel jurors, 4. Maoner of frHninf list of jororS) 3. 
Prppenion of Jarors returned by diAmnt eonstiet and 
towns, where trifil is in High Coait, 4 ; whero on the 
Cireaitt, 5, Citation of jnrora, 6. Ballet ef jurors, 6. 
Gballenf^ of jurors, peremptory, and On cause shewn, 7« 
Oath taken li^ jurors, 9. Fhie or unlaw of jnron, 0^ 
Escnso of jurors for non-attendanoe, 0. 

Jury lists, 4. 

Jury for trial, number of indiiriduals in, 6, 7 « sepmtioB, 
and swearing of, 9 ; sedusion of, 9 ; for trial of landed 
man, 6. Chancellor of jury, 12, note, 207> 210 ; Clerk 
of jury, 12, fiote, 210. lU^sal of case by jury, 13, 32, 
211,222. 

Justifiable homidde, 71* 



K. 

Killing or mutilating cattle^ 157* 

King, compassing the death of, 182; levying war against^ 
183 ; adherence to his enemies, 183. 



Lethal weapon, in homicide, what held to be, 82. 
Letters of correspondence, production of, in evidenoe,. 25. 
Libel, or criminal charge, naturo of, 187 ; modification of, 

during, trial) 196* 
Limitation of charge in libel, 195* 
List of jurors^ manner of framing, 3. 
Lockfast places, theft by opening, 123. 
Locus delictiy speoificatioa ni, in libel, 198 $ proof o^m Ubel. 

led, 201. 

M. 

Mail, theft from, 131. I 

Major proposition of libel^ 188. *\ 

Malicious mischief, 157. 1 

Manner of crime, specification of, in libel, 191 ; proof of, as 

libelled, 198. 
Manner of witness in giving evidBMe, 44k 
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Marriage, clandestioc, 179. 

Materiidt or substance of eFid^ce, 15. 

Meohanical coincidences in circumstantial evidence! 57- 

JHedical oertificatas, production of^ in evidence, ^4, 

Minor proposition of libel, 190. 

Minority in pannel, effect of, 66 ; in witness, 15. 

Mischief, malicioust 157* 

Misgovemuieat, death from, in homicide, 91* 

Mispriflion of treason, 185. 

Mobbing, 167 ; under the statute, 169 ; evidence in, 170* 

Modification of libel during trial, 195. 

Moral coincidences in circumstantial evidence, 54. 

Murder, 81 ; art and part of, 83; by accession at the fact, 
• 88 ; before the fact, 85 ; after the fact, 86. £vidence 
in murder, 87. Child-murder, at common law, 102. 
Attempt at murder, at common law, 98 ; under the sta- 
tute, 99 ; by discharging loaded fire-arms, 99 ; by stab- 
bing or cutting, 99 ; by administering poison, 100 ; by 
attempting to strangle or drown^ 100 ; by throwing sul- 
phuric acid, &c. 100. 

Mutilation, 107- 



N. 

Night- poaching, 171> 

Non.age in pannel, effect of, 66 ; in witness, 15. 

Notarial subscription, forgery of, 143. 

Not guilty and not proven, verdicts of, distinction between, 

21 K. 
Notice to pannel of articles to be produced at trial, 26, 194. 
Number of witnesses, effect of, -on evidence, 46. 



O. 



Objections to jurors, 7 ; to witnesses, 15. See '^ Witnesses, 

Opening lockfast places, theft by, 12S« 

Opinion, oath of, in perjury, 159. 

Opium, poisoning by, 92, note. 

Option in witnesses to give evidence, nature of, 16. 

Oral statements, evidence in regard to, 39. 

Order to kill, accession to murder by, 86. 

Oyer and terminer t com minion ofj 184. 
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Q. 

Qualification of jurors, 3 ; of special jurors, 4. 
Quarrel) sudden, homicide in, 84. 
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t. 

Pannel, evidence for, 27 ; defences of, 28, note^ 197 ; ?!«* 

of, 197, See " Exculpalion.** 
Partial counsel, effect of, in witness, 17. 
Perjury, 168 ; erideace in, 161, 24.^ 
Perjury, subornation ol, !#?; evidence in, 163. J 

Person, injured, specification of, in Ubel, 191 ; proof of, as Ii- ^ 

belled, 198. . * j « 

Personal identity, wridence in regard to, 36 ; m case of deaa 

person^ 38* 

Piracy, 140, i. * i- 

Place of crime, specification of, in Ubel, 192 ; proof of, as li- 

belled, 201. 
Plea of pannel, natnre of, 197* 
Plundering wrecks, 140. 
Poaching, 171. 

Poisoning, death by, 89 ; evidence of, 89. 
Possession of stolen goods, effect of, in proof of theft, li6, 
Post-office offences, 131. 
Posting, for not accepting challenge, Vib* 
Pregnancy, concealment of, 100. 
Prejudice in witnesses, effect of, 34. 
Preliminary examination of witnesses, 19. 
Presumptive, or circumstantial, evidence, 62. 
Previous conviction, proof of, 25. 
Prison- breaking, 172. 
Prisoner's declaration, 21 . 

Private knowledge of jury, effect of, in disposal of case, 14- 
Probability of testimony, 49. 
Probable evidence, 64, note ; distinguished from demonstra. 

tive evidence, 64, note. 
Process, legal, homicide in execution of, 71» 
Production of articles at trial, 21 ; in theft, 128 ; m forgery, 

150; identification of, 26; notice of to pannel, 26. 
Professional confidence in witness, effect of, 17. 
Proposition, major, of libel, 188 ; minor, 190, 
Prussic ?cid, poisoniiig by, 92, note^ 
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Rape, 110 ; in oiM <if female pupil, l|l ; eTJdence in, 111. 
R«oommendatii»& to Aerey, by jury, 67, 80, t93, 
Belationahip in wit«M8, ^ect of, 15. 
Belevmcy, interlocutor cf, 9. 
Rale^ant facts in evidence, nature of, 29. 
Remote facts in evidence, how far relevantt 29. 
pf . iZM gntOf when Uct ooosidered part of, 30. 
Reset of theft, 137 ; evidence in, 139. 
Restriction of charge in lihel, 195. 
Returning from transportation, 178 ; evidence in, I74. 
Renmaing verdict, form of|.2Q7. 
Riot| 167 s homicide in so^ressien of, 71. 
Riot Act, provisions of, 160. 
Robbery, 132 ; evidence in, 134. 

S. 

'Sidlor, or soldier, on duty, luimicide by, 71.* 
Sedition 185. Estfi^ishmenft of settit^s societiet> 1^* '' 
Self-deft^ce^ homicide in, 74. 
Sendiqg threatening letter, or chaHftnge^ 175* 
Separation and seclusion of jury, 9. 
Sepulchres, violation of, 158. 
Sheriff, duty of, in framing jury lists, 4. 
Slandering judges, 174. 
' Socku cnmtntf, 19, 46, 130« 
Sodomy, 181. 

Soldier on duty, homicide by, 71* 
Special jurors, qualification of, 4« 
Special verdict, 2ia 

Spontaneous ignition, in fife.«at8ing, 156, note. 
Statements, oral, evidence in regard to, S9. 
Statute, manner of libelling on, 1 88. > 

8team«vessels, homicide by mismanagement of, 77* 
i$tellionate and real injury, 107. 
Stolen articles, production of, iii trial for theft, 128 ; specifi- 

catioA of, in libel, 191 ; proof of, as libelled, 200. 
Stoathrief, 121, 134. 

Subjection and compulsion, as a defence in crimes, 69. 
Sobomatlpn of peijury, 163; eyidaice in, 163. 
Sabetance or materials of evidence, 15. 
Substance of verdicts, 211. 
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Subsopiptioa of libel, 190. 

Soffldency of evidence, 32. 

Saidde, doabt from luppositfon of, in cases of homidde, S4. 

Summiog np to jury, by presiding judge, i8. ' ' 

Swindling, 141 $ distinguished fv^m th^t, 114* 



T. 

Taking gdods in tlMift, wbal constitutes, 114 ; in robbery, 

182. 
Tendency of import of evidence, 51. 
Testimony, consistency of, 47 ; probability of, 49. 
Th^t, 114; by housebreaking, 120; by opening lodcfast 

places, 123 ; by a person babiteand repute a thief, 123; 

by a person previoosly convicted of theft, 124. £Tt- 

denoe in theft, 185* . 
Theft from the mail, 131. 
Threatening letter, sending, 1*16. 
Time, evidence in regard to, 42. 
Time of crime, specification of, in libel, 193 ; proof of , as lU 

belled, ^04. 
Transportation, r^uming from, 1|3 ; evidence i% 1*J4% 
Treaion, ld2 1 evidence in, 184. 
Trusty breach tf, 140 ; distinguished from theft, 1 U, 



V. 

Uttering in forgery, 145. 

Uttering forged writings, as a substantive -crime, l4(iL. 

Uttering counterfeit coin, 151. 



V. • 

Variances in evidence, effect of, 48. 

Verbal expressions, evidence in regard to, 39. 

Verdict or judgment of jury, form of, and mode of returning, 

207 ; substance or findingf of, 211 ; viva eoM, .207 ; 

written, 209 ; gcoieral, 211 ; special, 213. 
Violence in robbery^ what held te be, 133. 
Violating sepulchres, 188, ^ 

Vitriol, poisoning by, 91, note» 
Viva voce verdict, 207. . . - i 



fndejt. 



W. 
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Wairranti^ itgfiy homu^de In eSsecution of, 71/ 

■Weapon, lethalf what held to be, in homicide, 82. 

WitnesMS for prosecution, objectiozv to, 15 ; idiotry and 
furiosity^' 15 ; deaf and dumb, 15 ; non-age, 15; relation- 
ship, 15 ; professional confidencei 17 i partial counsel, 
17 ; infiuny, 17 ; enmity to panhel, 18 ; interest in con- 
viction, 18; anociate in crime, 19. Jlilodedf examin* 
ing witpesses, 19. 

Witnesses for dflfence, admissibility of, 37< 

Witnesses, grounds of judging of their ability, 33 ; of their 
integrity, 43. Effect of their number on evidence, 46 ; 
. their consistency, 47* 

Wound, nature of, in reference to special plea in homicide, 

97. 
Wrecks, plundering of, 140. 

Writing, evidence of, 21. Proof of handwriting, 25. 
Written verdict, 209 ; style of, 209. 



THE END. 



JAUft» CLARKt & CO. PRINTS04. HIGH STaEET. 




>''" 



i»CL800C» ~~^ 

Rim* 



i 

I 

r I 



f 

-<:> 



. / 



